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The Rights and Authority of the Commotis of the (ity of London 1 
their Common Hall aſſembled, Particularly in the Choice and Diſ- 
charge of their Sheriffs, aſſerted and cleared. 


Ia Anſwer to the Vindication of the Lord - Mayor, Court of Aldermen, 
and Common-Council. | 


F the preſent Controverſy in the City of Zondon be mhappy, and ill-tim'd ; the 
blame of continuing, if not of raiſing it, muſt fall upon that Side, which ſhall 
appear to have been in the wrong. 

But ſince ſuch a Conteſt 1s begun, in ſome Reſpets the preſent Time may be 
thought propitious, for bringing it to a fair Deciſion. For, 

1. There is the leſs Danger in it, becauſe it happens chiefly among Men united in 
the ſame Cauſe and Common Intereſt ; who have always ſtood up for the Rights of 
the City, and are likely to manage the Gueſtion, who are principally entruſted with 
the Care of its Rights, without Animoſities z and quietly to ſubmir to Authority, or 
Conviction. 

2, The Leoring and Integrity of the preſent Judges, and the Independency of 
their Places, aſſire the right Side of Juſtice. 

3. If it could be imagin'd, that they would be influenc*d by the Court : It is an 
happineſs that there is no colour to ſuſpe&, that our preſent Mdnitry ſhould inter- 
poſe to the Prejudice of either's Right. 

And as no Prince, who is not truly popular himſelf, can be pleas'd to have Power 
lodg'd in any great Body of his People ; the Common Hall conld nor, in any Reign 
but this, ſince Queen Elizabeth's, have expected to bring on their Cauſe without great 
Diſadvantage. 

And certain it is, there never was ſo great a Body of Men, of more ſteady Loyalty 
to their Prince, .than this Common Hall is to his preſent Majeſty King William. 

Yet I cannot but hope, that this Controverſy may be ended, without recourſe to 
Weſtminſter-Hall, or the laſt reſort to Parliament. | 

For to me it ſeems, there wants nothing to the quieting the Controverſy, but the 
ſetting it in a true Light : Which I ſhall endeavour to do with that faithfulneſs and 
impartiality, which becomes a conſtant Servant to Truth, and the Old Engli/h Liberties. 

But I muſt premiſe, that tho the Author of the pretended modeſt Eſjay, runs the 
Diſpute as high as if the Common-Council and Common-Hall, were like Rome and Car- 
thage ; The ſole Point now in Queſtion is, WE-5 

Whether the Zord-Mayor, and Court of Aldermen, by themſelves, or in conjunQon 7,4 guefior; 
with the Common-Council, as now compoſed or atting, have rightful Poner to diſcharge 
any Perſon, whom the C:tizens aſſembled in Common-Hall have chofen Sheriff; and 
to exempt him, or others, from the Service, for a Year, or Years to come ? 

Bating what relates to the higher Controverſy, he uſes but three Topicks to ju- 
ſtify the defeating, or vacating the Eleftion of the Common-Hall. 

I. The Reſolution of the Judges, 40 & 41 El:z. 
I. By-Laws. 


Il. Cuſtom. : SE. 
Every one of which I ſhall ſhew to be fully againſt him : and that both ſuch By- 


Laws and Cuſtom, unleſs of another Nature than is or can be pretended, would be 
abſolntely void: | 

I. The Reſolution of the Judges is no more in Subſtance than this; That tho the of the Refols 
Choice of Officers in Cities and Towns incorporated by Charters, be granted to ti02 of the 
Mayor and Commonalty, or the like; yet antient and uſual Ele&ions, by a certain ſe- 74425 40 E 
le Number, are warrantable, by reaſon of By-Laws, made to avoid popular Confu/3- ** _ 
ons ; by virtue of a Power of making By-Laws given by the Charters, And that tho 
ſuch By-Laws cannot be found, they ſhall be preſum'd : and that this was by common 
Aſſent, becauſe of ſuch eſpecial manner of antient and continual EledFion. And according 
to this Reſolution, the EleQions are ſaid to have been in the City of London. 

But ſince the Common-Council do not pretend to chuſe the Sheriffs, otherwiſe than as 
part of the Common-Hall, which has long been in poſſeſſion of this Right ; it is evi- 


dent, that the Reſolution of the Fudyes is ſo far from proving the pretended Autho- 
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rity of the Common-"ouncil, to ſet aſide Elections made by the greater Body of the 
City ; that it manifeſts the illegality of the Attempt : fince, according to this Reſolu- 
tion, the Conmon-Hall is, to this Purpoſe at leaſt, not only the fulleſt, but the true 
Repreſentative of the Body of Citizens ; who, according to Grotius his Diſtinction, are 
the Common Subjed of this Power, while their Repreſentatives aſſembled in Commor- 
Hall, arc the Proper Subje& by which it 1s exerciſed. 

And if it were admitted, that an Authority to make this Power uſcleſs, or to 
weary them out of it, were by ſome By-Law given to the Common-Council as now 
compoſed ; or that the Cuſtom has 1o long been on their Side, that ſuch a By-Law 
is now to be preſumed ; yer it is very evident, that there is nothing to warrant it 
in that Reſolution. For beſides, that, as I have obſerved already, it only concerned 
Elections : 

1. TheCaſe is only of ſuch Proviſions as have been made, or are preſumable to 
have been made, to avoid popular Confuſtons : which the Common-Counc:l may, it they 
pleaſe, urge, for the ſetting aſide the Uſage for Elections in Commonu-(all - But 
then they muſt conlider, that an Arbitrary Court would be ſure to fight them 
with their own Weapon, and, with parity of Reaſon, to ſet them aſide. And I 1ub- 
mir it to their calm Conlideration, whether the indefeazibleneſs of Elections, with- 
out the Conſent of thoſe who made them; or the defeating them at the Pleaſure of 
others, and from time to time requiring a new Choice, be the moſt likely to occation 
popular Confuſtons ? 

2. The Caſe put is only of Corperations by Charter, and deriving their Power of 
making By-Laws from ſuch Charters; in molt, if notall of which, that Power is by 
the Charters lodg'd ina ſelect *: umber there appointed. When, as I ſhall ſhew, the 
Citizens of London were a Eody Politck, with Power of making Laws for the Wel- 
fare of the ( ity; and had the hoice of their Portreve, fince called Aayer, and.of the 
Sheriff of their « ity, by Preſcription, before they had any Charter : Which if they 
had, tho the Sheriffwick of :ddleſex were annex'd to London by Charter ; that 
would fall under the ſame Government, and be ſubject to an Authority independent on 
any Charter ; eſpecially it ſuch Annexation has been before time of memory, and con- 
firmed by Acts of Parliament. 

And 1urther yer, it it will appear, that no Charter to the City of London about 
making By-Laws, appoints any ſelect Number for the exercice of this Power ; it will 
if poſi: le be more evident, that the Reſolution of the Judges has nothing to ſup- 
port the Authority clainvd by the preſent Common-Council. 

However it muſt be remember, that the Reſolution ſays, Such eſpecial manner 
of antient and cor:: 1ual Eledion, could not begin without common Afſſent. 

Since therefore common Aſſet has plac'd the Eleftion of Sheriffs in the Common- 
Hall; it will lie v1 on the other Side to ſhew at leaſt the Preſumprion of comn:0u Aſ- 
ſent, to place the Diſcharge in the Common-Council. And they muſt not tor this urge 
any At of Common-Council as Authoritative in it ſelf. 

2. I do not find that the Ymaicator pretends, thit' the Cuſtom for the ayer and 


particularly that Aldermen by themſelves, or in conjunction with the Common-Council, to diſcharge a 


oC. 
Vid, Vicdic, 


Perſon choſen Sheriif by the Common-Hall, is ſo antient, that a By-Law to warrant it, 
made by the Common=Council as now acting, much leſs by the Common-Hall, is to be 
preſumed. But he iniſts upon Politive By-Laws made in the Common-Council, for 
their exculing any Perſons duly choſen, by admitting them to Fine for one Year. This 
he ſuppoſes to have been eſtabliſhed by ſeveral Acts of Common-Council, one of which 
he pretends to have tranſcribed. 

But certainly no A& ever began with [and] as his Tranſcript does : And it is viſi- 
ble, that what he gives as the whole Act, 7C. 1. is very lame and imperfect. Had 
he publiſh'd the beginning of it, the pretence of more a&s of Common-Council than 
that one, unleſs they be of very late and ſuſpected Date, muſt have vaniſt®d. For 
tho, as may appear by comparing it with former Acts, it makes in great meaſure 
the ſame Proviſions, and uſes almoſt the ſame words with fome of them, only al:er- 
ing the Penalties, and Values of Eſtates requird for a Qualification, with ſome other 
neceſlary Circumſtances ; yet it in expreſs Terms repeals all former As made upon 


that Subject. 


The Subſtance of what he is pleas?d to communicate, is this; If any Freeman of 
the City, being duly choſen Sheriff, ſhall not perſonally appear before the Aayor and 
Aldermen, at their next Court, unleſs he have ſuch reaſonable Excuce as the A7ayor 
and greater part of the Aldermen then preſent ſhall allow ;, and there enter into Bond to 
take the Office upon him in Common-Hall, on Michaelmaſs Eve; or ſhall openly re- 
fuſe ; he ſhall forfeit as is there provided ; Unleſs he ſhall be duly diſcharged for want 
or -defet# of Ability in Wealth ;, and ſhall nevertheleſs remain eligible yearly afterwards, 
a5 if he had never-been choſen. Upon 
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Upon thus much of the Order it is obſervable ; | 
' 1. That the Excuce to be allowed by the Lord-Mayor and Jldermon,is not for not taking 
the Office upon him ; but for not attending at the next Court-Day ; and not entring, 
into Bond before-hand, to oblige himſelf to take the Office upon him in Common-Hall. 

Now it is probable, that Men may have been out of Town, or detain'd by Sickneſs, 
or neceſſary Aﬀairs, which hindred them fromengaging at the next Court-Day to 
take the Office ; and yet they might appear in Common-Hall time enough to enter 
upon it. And therefore the Court of Aldermen might be Judges of the Reaſonable- 
neſs of the Excuce, for not engaging before-hand ; or at leaſt not ſo ſoon as the Or- 
der in ſtritneſs requires : and yet there would be no Conſequence from thence, 
That it is in their Power totally to excuſe from holding. | 

Further yet it will appear, That this of entring into Bond, was an additional 

Proviſion made 34 Eliz. and repeated 7 Car. 1. beyond what was in any former Or- 
der; Nor was there any Cuſtom in the City for entering into ſuch Bond. This 
therefore being a Creature of Common-Council, might be left to the Dilcretions of 
_— and Aldermen, without the leaſt Prejudice to the Right of the Common- 
Hall, 
' 2, The Excuce of which the Mayor and Aldermen are made Judges, is only ſuch 
as is reaſonable ;, ſo that their Diſcretion is a legal Diſcretion - And it the Excuce be 
for not holding the Office, It is evident that no Excuce for that 1s to be allowed, un- 
leſs it be want of ſufficient Eſtate z in which Caſe, only, the Party is diſchargable by 
the Words of that Order. | 

3. Paying a Penalty is not properly any Excuce. 

. 4. He is to be diſcharged duly ; the Order does not mention by whom : But this, as 
it will appear, ought to be by the Common-Hall ; either in expreſs Terms, or by im- 
plication, 1n their proceeding to a new Choice. 

Burt for what Time the Diſcharge ſhall be, will, notwithſtanding that Order, be ab- 
ſolutely at the # i{cretion of the Conmon-Hall, Some would inter from the Words, 
[be ſhall be yearly eligible] that the Perſon who is excuſed by the Aayor and Aldermen 
on paying his Fine, ſha)l not be cligible tit} another Year. Whereas, 

1. [t muſt be remembred, that the i xcuce of which they are made the Judges, is 


. not from holding ; but tho he-ſhould hold, he is ſubjet to the Penalty, if he does 


not. in due time oblige himſelf to hold. 

2. The [| yearly Eligible] may be in every Year after that Order, when” the Penal- 
ty ſhould happen'to be incurred. Accordingly, the Order ſpeaks only of the Diſ- 
charge of Perſons to be choſen; and without ſuch an Interpretation as this of [year- 
ly], could not be taken to extend to Perſons adually choſen, - + Tas T 

Or elſe it may be for every Year following his Default: according to the uſual 
Entries, that ſuch a Man was choſen Sheriff for the Tear enſuing. EL 

Beſides, by the expreſs Words, the Party is Eligible, as if be bad never been choſen < 


And therefore he muſt remain Eligible, as if he had never paid his Fine ; which fol-. 


lows the Choice. 


This will be yet more evident, if we compare this with the Act of Common-Council, Vid. inf. 
19 H. 8. repeated in Subſtance by that 34 Eliz. with only neceſſary Alterations ; 


and by this 7 Car. 1. For it will appear to have been the Intention of this, as well as 
of former Orders, as indeed it is of moſt Laws, to oblige Men to their Duty by ex- 
acting the Penalty : not to take the Penalty to excuſe from their Duty ; much leſs 
thereby to exempt from Penalties, when the Offence ſhall be repeated. ; 


And it is obſervable, that the Order, 19. 8. has not the word [Yearly], which Vid--int. 


gives colour to a Diſpute; it declaring, That ſuch Perſon ſhall be E1;gible, notwith- 
ſtanding his paying the Penalty. : 

3. If there had been any intention of exempti:zg the Offender for a Year, upon ſuf- 
fering the Penalty ; it would certainly have been in the Negative, that he ſhould not 
be eligible till the next Year. Which, indeed, would have been no very wiſe Provi- 
ſion ; and, aswill appear, direaly contrary to the Preamble, and declar'd Intention of 
that very Order. | | W Fe 

But for certain, whatever Power may have bcen entruſted: with the Common- 
Council ;, they cannot, according to the known Rule of Law, ſet aſide the City's com- 


- mon Law-Right of chuſing any Perſon capacitated for the Service, without aClauſe in 
the Negative ;- that is to-fay, that they ſhall -not chuſe a Perſon, diſcharg'd by the 


Mayor, Aldermen, and Common-Council, upon-paying his Fine, t:# another Year. 


Tho, as it will appear, it ſignifies nothing to the Merits of the Cauſe, what the Of By-Laws be- 2 
Mayor, Aldermen, and Common-Council have done, for drawing tothemſelves Ju?Hdi- joy Gn” 'N 
. tion or Authoriry from a greater and higher Court in being, 'and:full exercice of Au- 


thority, and of which they make but a ſmall part; yet what is call'd ——_—_— 
B | ad. 


wa. 9 


C6.) 
ad Hominem, is never to be neglected.” For to prove, that' thoſe very Arguments in 
which Men place their Strength, make direQly agaiaft them, is to diſarm, if not con- 
vince them. | | 

To this end it may be of Service to ſhew, what Provifiens had formerly been made 

in this Matter : and what has been omitted by the /5ndioator, out of the Order 7 C. 1. 
; agreeing with thoſe former Proviliens. ; 
Archiv.Civ. In the 24thof E. 3. a publick A& or Ordinance had been made, which taking 
® Lib. Durchorr. notice, That © many ſuffoent Perſons ud to abſent themſelves out of the City 
EE $-416-B.8 Lib. « to avoid the Office of Sheriff; by means whereof Perſons leſs ſufficient were choſen 
0:4 10-4. © thro their Default 5 to the great Miſchief of them, and to the Deſolation of the City ; 
& and fo following to the great Feopardy of the Franchifes of the ſame : Disfran- 
chiſes ſuch Abſenters, and allows of no Excuce, unleſs they ſwear with fix Vouchers, 
that they did not abſent themſelves for that Purpoſe. 

This was manifeſtly made in Common-Hall : For one Evidence of which it is to be 
obſery d, that it was on the Feaſt of St, Matthew, which had been the uſual Day for 
ſuch Eledions, till the Cay was altered 19 A. 8. | 

And it is obſervable, that tho the Common-Council 19.H. 8. as ſome would think, 
to colour their Authority to alter the Day and Penalty ; ſay tt was ordaimn'd and eſta- 
bliſfd by the Mayar, Aldermen, and Commons, in thetr Common-Council, 24 E. 3. yet 
it is plain it was the Common-Council of all thoſe who aflembled at that -Day for the 
EleCQtion. | 
” TnArch. Civ. And the Common-Council, 18 H. 8. voting that antient At to be put in execution 
E Lib. 0. f.10, in the Caſe of one Hynde, and of all other ſuch Offenders ; calls it, according to the 
184.8. Stile it had at the making, Ar Ordmance made by Walter Turk Mayor, Simon Franceys, 

| and others, [with the Aſſent of the whole City]. bu | 

It will further appear, that whatever Councils may, before the time of that old 
A@&, have been ſfummon'd to particular Purpoſes; no Common-Council ſeparate from 
them that ufed toafſemble in the Common-Hall, was ever ſettled as a ſtanding Coun- 
cil, of 'any conſiderable Authority, before that time. _ GD 2, | 

This publick A&t of the whole City, having therefore abſolutely required all ſuffi- 
cient Perſons choſen Sheriffs to ſerve, upon pain of Disfranchiſement ; and allowing of 
no Excuce but Iiſifficiency in Eſtate; all Aas of Common-Conuncil allowing any leſs or 
other Court, to diſcharge ſufficient Perſons choſen, or to exempt *'em from being cho- 
fen, muſt be void in themſelves: And, according to what the City has declared in 
its fulleſt Authority, is the aſſuming a Power, not only to injure thoſe Perſons, who 
thro the Defaulr'of others, ſerve before their turn : Which is a ſtretch beyond the 
Exercice of a Diſpenſing Power by the moſt Arbitrary of our Kings : But as'it tends to 
the Deflation 'of the Gity., and hazards the lofs.of its Franchifes ; is beyond, and con- 
trary to, any Power thatthey can pretend to for the making By-Laws: which can 
be ohly for. the Benefit of the City. But, in truth it will appear, that Common- 
Councils after this ſolemn Declaration of the Senfe of the City, only took care to 
inforce the Subſtance of what was then enacted ; expreſſing what ſhall be adjudged Saf- 
ficiencys and making other Penalties more likely to be effvEtu al, than the Bugbear of 
Drsfranchiſement, can be with a wealthy Citizen, who is above his Trade, or any need 
of the Privileges of the City. ; 
In Arch. Civ, Wherefore the Conmmon-Conuncil, 19 H. 8. having alter'd the Day of EleQion to a 
Lib. 0. j. $3- more convenierit Day than the Feaſt of St. Afarthew ; which was too near the Day 
of the A of on which Sheriffs were to be preſented at the Exchequer, making almoſt the ſame re- 
a cital with the A& 24 E. 3. provides, That if the Perſon choſen ſhall make Default, 
-ax he ſhall pay 200 1. to the Uſe of 'the Commonaty of the.City ; 1001, of which ſhall be 
given to him who next ſerves thro his Default. : : 

But expreſly declares, That every Perſon ſo-making:Default, ** .at all times be eli- 
<« pible unto the ſaid Room and Office of 'Sheriffwick ; -the ſaid former AQ, or any 
"Eg << thing therein contained to the contrary, '['or the paiment of the ſaid 2001. for ſuch 
& Default, notwithſtanding}. | 
” tn arch. Civ, Thus the By-Laws in this Matter ſtood, till 13 Eliz. when an Order of Common- 
” Lon. 13 £5, Council was made, expreſly affirming, or confirming, all former As of Common-Council, 
”. The Aft of Com-and Decrees of Court, herein. OL G7. 
| mon-Counil, _Whiere Decrees of Court may well be taken to include the. Decrees of the Common- 
 13El 72 pronounc'd on the :Huſtings ; -and «conſequently :that-24 E. 3. as tothe requir- 

ing — choſen to hold, without -any Excuce but laſufficieacy, ſtands affirmd 
13 Blog, _ i FD 
"That of the 13th of Elie. coritinued the fame Penalty-as 19H. 8. but made nothing 
"Under 2000 |. to be a ſufficient Qualification ; Vet-that, as -well as the Order 1 9 H:8. 
ſtood in'nevd'of fome'amendment. - EL | oy 
Where- 
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© Wherefore 34 Eliz. it was prudently provided, DE = tf the ah of : 
1. That the Day of Elettion being within too few Days of the Tinie for preſenting -hebies 0 
the Sheriffs at the Exchequer, ſhould. be put back to the 24th of June. 34 Elix. 


2. There being no {ufficieat Means of ſecuring the-City before-harid, that they 
might depend on a Perſon's ſtanding z a Bond was _ for that purpoſe. 

3. The Penalty proving over-mild, it was rais'd from 2004. to 460 Marks ; and 
if the Perſon choſen were an Alderman, to 600 Marks. | 

4. It was not expreſsd, 19 #.8. what Eſtate ſhould qualify a Perſon for the Ser- 

- vice; and the Qualification required 1 3 El. became inſufficient z wherefore the 
Order, 34 Eliz. requir'd 5000 I. 

Upon theſe Accounts it repeal'd all former Orders about this Matter ; that a more 
effeQual one might take place. But then it muſt be agreed, that till the 34tb of Fliz. 
there was no manner of colour to imagine, that paying a Fine could diſcharge any 
Man without Conſent of the Common-Hall. by 

And as it has appeared already,that 9 Car. i. made no Alteration herein, or plac'd 
any Power of diſcharging or exempting, where it had not been before : Neither did 
that 37 Eliz. which that 7 C. 1. tranſcribes as to this Matter. 

But notwithſtanding the requiſite Alterations made 34 Eliz. the Expenſive- 
neſs. of Shricvalties, and Mens backwardnels to hold, occaſioned the Proviſion, 5 
Car. 1. which has given Ground, tho no true Qolour, for the preſent Diſpute. ES 

That AC repeals all former Ads of Common-Council - but does not pretend to re- £9 Can, 
peal any Ac of Common-Hall, So that all the Obligation which lay upon Citizens to {ka —_— 
be concluded by their own Conſent, publickly, and ſolemaly declared, 24.E. 3. ſtill 7s part omics 
remains unſhaken. | ted by the Vin- 

Nor does the AR, 7 C. 1. tepeal former Ads of Common-Council, as too ſeverely dicator, 
keeping Men to their Duty : but, [for that the ſame have not © taken ſo good 
<« as might be wiſhed; by reaſon that the Penalties and Forfeitures therein contained, 

«< have been over-miPd : and thereby bis Majeſty's Services have been in danger of Pre- 
&« judice; and the good Citizens of this City, by reaſon of the often refuſals of the 
« faid Office of Shrievalty, have been much troubled and diſquieted. 

The better to ſecure good Sheriffs, it appoints the Day of Ele&ion to be the 24th 
of June. * And that no Freeman of the {aid City, ſo to be choſen or eleFed as afoteſaid, 
<< ſhall be exempted:from the execution of the ſaid Office of Shrievalty, by ſuppoſi- 

&« tion, Or excuce of defed# or inſufficiency of Wealth ;, [except] he will voluntarily take 
<« his Corporal Oath, before the 2ayor, and greater part of the Aldermen, in open 
& Court of Lord-Mayor, and Aldermen for the Time being ; that he then is not of the 
« Valueof Ten thouſand Pounds, &c. | 
Now conſidering how the former Proviſions were, this is as much as if it ſaid, 

Whereas according.|to former Zy-Zaws, no ſufficient Perſon is to be diſcharged or 
exempted from holding Sheriff ; and what was Suffciency then, is not ſo now ; but 
the Penalties upon ſufficient Perſons were over-miPd : therefore every ſufficient Perſon 
choſen ſhall ſerve, upoin pain of forfeiting the ſum of 600 Marks, if an Alderman, 
and 4001. if a Commoner : unleſs he can ſwear, as is. hereby required. 

Wherefore, according to the plain ſcope and meaning of this Order, and which, 
indeed, is expreſſed in that very Part which the indicator uſes, no Man is to be diſ- 
charged, or exempted, but for inſufficiency in Eſtate. ] 

Burt however that Order were; it-isevident, that the A& of Common-Hall, 24 E. 3. 
is far from being antiquated or repealed : and isof force as to the Obligation, which 
the Body of the City laid upon every.individual Perſon of the City, and upon all In- 
feriour Courts or Councils : and if the Penalty be duly taken away, that will not 
weaken the Sanction of ſuch a declaratory Law. 

And ſurely no Man can ſay, that becauſe of this . Alteration, the exemptmg or diſ- 
charging a [ſufficient Perſon from being Sheriff, will not be to the Prejudice of leſs ſuffi- 
cient Perſons, who ſhall be oblig'd-to ſerve before their turn : or that-it will not -tend 
to the Deſolation of the City, and to the Hazard of its Franchiſes. 

As1I take it, all the Citizens are precluded by this Atfrom ſaying otherwiſe, than 
themſelves did ſo long ſince by their Predeceſſors ; and yet ſpeak in this their ſtand- 
ing Law. | 


III. I come. now'to conſider how the Cuſtom has been: which, by what has already of #+ cuſtom, 
appeared, could not ſignify-much, if it were contrary to theſe By-Laws ; and yet, as I YH 
ſhall ſhew, that is-quite otherwiſe than the /indicator would ſeem to believe. — OE 7 

In the * r$th Edw. II. one John Cauſton had been choſen Sheriff at the uſual time, xg % 'Y 
he not appearing || whether upon perſonal Notice by Order of the Common-Hall, or caufon's Cafe, 


upon a Proclamation, is uncerta4n.z the Aldermen and Commons were ſummon'd "ot. Solemniter 
7 | | VOCAtus, 


*Depofirus fuir be at Guzldball the 2icbaelmas Day next following: On which Day Cauſton was * diſ- 
© lerrace & f-aychiſed, and put out of his Aldermanſhip. 
_ © And one Alan Gill was choſen Sheriff, and ſworn - Afterwards, at the Huſtings holden 
- | Poſuirſe in ON Monday next after the Feaſt of Simon and Fude, Cauſton came and put || himſelf up- 
- gratia Maj.Ald. on the Mercy of the 2/ayor, Aldermen [and Commonalty} and begg'd to be reſtored to his 
& Communi- former Eſtate, proffering to take the Shrievalty upon him. | 
v1 og Alariſg: The* Mayor, Aldermen [and Commons? having the fame Day conſulted together ; and Re- 
na liner: ſpe& leing bad to the Impotency or Inſufficiency of Gill ;, Cauſton was admitted to his for- 
> hoc eodem die Mer State, and ſworn Sheriff: after which he was accepted, and ſworn at Weſtmin- 
 conſulti. — fter, Obſerve, 
Habiroque re- 1 Here was a Disfranchiſement by Common Hall, before any A& of other Common 
pettu ad - mg Council was made in the Matter : and indeed, as it will appear, before there was any 
poienman =" other Common Council ; or any Authority to make By- Laws given or confirmed to the 
City by any Charter. 
2. The Common #7:!! reſtores a Man who had been disfranchiſed. 
| 3. It diſcharges a Man who had been aQually ſworn Sheriff. 
In Arch. Civ. Tocome to Times after the ſuppoſed Settlement of the preſent Common-Council, 
Lo _— - 19: and of the Livery Common-Hall. In the 18th Hen. 8. one Thomas Hinde was choſen She- 
A. = [everat Tiff by the Common Hall : He not appearing, his Default was recorded ; and the Mayor di- 
EleFions, and Teted the Perſons that were of the Common Council of the City, to reſort up to their Place 
two Diſcharges * accuſtumed, there to bold a Common Council; and that all others ſhould abide within the Hall. 
by che Comm 1n that Common Council the Ordinance above-mentioned 24 Edw. 3. was read, and 
Hall m ont Da). "reed to be put in execution. Hynde not yet appearing ; it was ſhewn to the Com- 
mons by the Common Clerk, in the Recorder's Abſence, that inaſmuch as the City was 
deſticute of a Sheriff; and alſo in conſideration, tifat the Day of preſenting the Sheriff 
at the Exchequer drew near, they ſhould immediately proceed to a new Election. 
4 Choice. Then the Commons choſe £204 Rice on a Saturday. The Day for preſenting the 
Sheriffs being the next Monday, the Commons were appointed to meet on the Sunday. 
But Rice not being to be found, ſuch Perſons as were of the Common-Council were 
again ordered to reſort up to therr Place accuſtomed to Council , where it was ordered, that 
every Citizen who ha!) 2-7 - :ed out of the City ſince the Friday before, ſhould-for- 
feit 201. | 
34 Choice. T hereupon the Commor+ veing ordered to proceed to another EleCtion, choſe IVil- 
liam Robins : who appearing before the Lord Mayor, Aldermen, and Communs, ſwore, 
[before them all] thar he was not worth 1000 Marks ; upon which Oath he was im- 
mediately clearly diſmiſſed. | 
The Commons being again commanded by the Mayor to proceed to a new EleQtion ; 
© the Mayor and Aldermen returned to the great Chamber ; in whoſe Abſence the Com- 
gt! Choice. © mons choſe Mr. William Lok : who making humble Supplication to the Mayor, Alder- 
© men [and Commons, ſhewed them, that conſidering his Youth and great Charges, 
© be was nothing apt nor liable to take the Office upon him : which Mayor, Aldermen [and Com- 
© mons] having Pity and Compallion of the ſaid Mr. William Lok, upon his ſaid Declara- 
© tion, clearly diſcharged bim for that time, without making of any Oath. | 
gth Choice. The Commons being commanded to proceed to a new Election, the Mayor and Al- 
dermen withdrew as before, and the Commons choſe Mr. Nicholas Lamberd, who was 
ſworn Sheriff. | | 
At this time it is evident, beyond Contradidtion, that though the LZcrd Mayor gave 
the Rule, as Chief in the Common-Hall ; and he, with the Common-Council in the 
Council-Chamber, ſet the Penalty upon Abſenters; the Diſcharge of the Perſons choſen 
was in the Common-Hall, and the A& of the Common Hall. 
In Arch. Civ. Within three Years after this the Authority of the Common-Hall in this Matter, 
Journal Seym. excluſive of all other Powers, is aſſerted in a very remarkable Inſtance. 
gd = H. They having choſen Sheriff one Mr. Ralph Rowct, an Officer in the Royal Mint ; the 
—_ ab ing wrote to the Mayor and Citizens, ſhewing that Mr. Rowlet was occupied in the 
; Charge of the Mint , and therefore wild them, having Knowledg of his Privilege, no farther 
to inquiet bjm, but to proceed toa new Choice, © Whereupon it was ordered, decreed 
© and determined, by the Mayor, Aldermen, and Commons, that the Perſons there 
© named ſhould repair to the King in the Name of the Mayor, Aldermen, and Citizens, 
© in their moſt humble manner to beſeech him, that the Liberties, Cuſtoms and Franchiſes of the 
© City, by bis g10Ft noble Progenitors granted to the ſame, and: by his Highneſs ratified and con- 
© firmed, may ſtayd, and be in their Strength and Virtue, concerning the ſaid Ralph Rowlet ; 
© that be may take upon him the ſaid room of Sheriffwick, -according'to the Effed# of the ſame. 
The Perſons fo deputed having attended the Xing, returned with a ſecond Letter ; 
dire&ed, fo our truſty and right well beloved the Mayor of our City of London ; and our truſty 
and well beloved the Aldermen, Citizens, and Commons of the ſame. 
| Where- 


: * 
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W herein, as he ſays, Tendering the entire Conſervation, and Maintenance, of the Li- 
berties and Privileges of the City; and ſeeing that his learned Councel were abſent ; 


| for which Cauſe he was in ſuſpence and doubt , whether his Letters Patent to 


Kowlet were of ſuch Force, that by Virtue of the ſame he ought to be diſcharged; he 
delires them to proceed to the Election of ſome other Perſon, [/o to diſcharge? the 
ſaid Ralph Rowlet : Not mm Contemplation of the ſaid Letters Patent, bus of thoſe Pre- 
ſents, being only of requeſt. | 

« Whereupon it was agreed, by the ſaid Mayor, and Aldermen, that a Common- 
© Council ſhould be warned againſt the Vigil of St. Adichazl the Arch-Angel, con- 
<« cerning the ſame: And [ro their Advyſes ] in the Premiſes. The Common-Councd 
© meeting, it was then and there agreed, according to the Tenor, and Effect, of the 
& {aid Letter. 

It muſt be own'd, That in the Entries of the Common-Council there are theſe 


words; © It is agreed, That the ſaid Ralph Rowlet ſhall be diſcharged of the ſaid Of- Fol. 16s. 


—_ for this time only: And that thereupon the Commons proceed to a new 
Election. 

Where they do not pretend actually to diſcharge him, but agree, that he ſhall be 
diſcharged : Which ſhews, that the Diſcharge was to be in the Place where another 
was to he choſen: And they only adviſed this, or recommended it, to the Common- 
Hall. That this was only by way of Advice appears farther ; not only by the de- 
clared End for which they were ſummon'd ; but by what follows the former part 
of the Fournal , which, after mentioning what was done in Cormon- Council, has 
theſe words; ** And then 1mmediately, the ſaid Letter was openly read in the Guild-Hall 
& aforeſaid. ©to all the Commons in their Liveries, then and there aſſembled. ] And in like 
& manner were agreed, in manner and form as the ſaid Common-Comncil had agreed and 
&« -yanred. And thereupon, the ſaid Afayor, Aldermen, and Commons, by one Aſſent, and 
« Conſent, proceeded to the Eledtion of a new Sheriff, in the ſtead and place of the ſaid 
& My. Rowlet. Here *tis obſervable, 

1. That it was held and declared, whether by the Common-HAall, or ordinary Common= 
Council, it matters not; That the King's Prerogative to require the Service of his 
Subjetts, could not defeat the Right of the City, to employ its Citizens : Tho? the 
King had exerciſed his Prerogative, before the City had applied that Right to the par- 
ticolar Perſon. 

2. That the King did not think it in the Power of the Mayor, and Aldermen, or 
any other Body of Men, without the Commons, to diſcharge the Perſon choſen. 

3. That he ſuppos'd the Choice of another Perſon, to amount to the Diſcharge of 
the firſt. 
| 4. That tho' the Common-Council among themſelves agree, that the Perſon ſhall 
be diſcharged ; they did not inſiſt upon this Order or Vote, as concluſive to the 
Common-Hall, But caus'd the King's Letter to be read in Common-Hall, Where 
all agreed in manner and form as the Common-Council had done before : That is, 
they agreed to diſcharge the Party. So that the Agreement of the Common-Council 
was but matter of Advice, or a probationary Order; which wanted the Placet, or 
Fiat, of the Commons. 


The next Caſe which I find to this Point, is that of Richmond, 33 H. VIII. In 7 oy 
which, as I am informed, the Aſterters of the Authority of the Common-Counc!] 3 
much triumph : And yet it will prove to have been the Effe& of a ſtrong Prepoſ- & 
ſeſſion ; or of not attending to thoſe governing Paſſages and Expreſſions, which Czfe. 


will fully explain what may ſeem doubtful in this, or other Entries of the like 
kind. 

Richmond having been choſen by the Common-FHall, and his Election certified to 
the Mayor, and Aldermen, in the utter Chamber of Guild-Hall ; the 4dayor, and Alder- 
men, are there ſaid lovingly to have confirmed and allowed the fame. 

After this, the LZord-AMayor, and his Brethren the Aldermen , returning [| into tie 


Hall ] © Richmond came up unto the Loyd-Mayor, and his Brethren the Aldermen, and wore, This was 
« [then] and [there] made right humble and hearty Suit, Petition, and Requeſt, upon the Hu- = 
* both [ unto them 7] and [ unto the whole Co:nmons there preſent ] That, foraſmuch as #485 

he had not ſufficient Eſtate, © It might pleaſe [them all ] to be ſo good Lord and Gull 


& X{aiſters unto him, and to diſcharge him thereof again. 


Notwithſtanding his Allegations and Reaſons for his Excuſe and Diſcharge, becauſe | 


<;it ſeemed [ unto them 7] that he was a Man very meet and hable for the ſame, 
<« his ſaid Petition and Requeſt would not, nor was not granted unto him. 

He proffer*d his Oath, that he was not worth 1000 Marks: But the 2ayor, Al- 
dermen, and Council of the City anſwer?d, That ſuch Oath was not ſufficient without 
Six Vouchers, according to the late A of Common-Council. 

| C However, 


ch. Ciy. 
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However, he ſwore to his Inſufficiency, before the 2ayor, Aldermen, and © Ceom- 
mons; ] © Whereupon, foratmuch as his own Othe did nor diſcharge him, according 
&« to the Laws and Uiages of the faid City, of and from the ſaid Office ; but that he 
& ſtood ſtill, and remained chargeable to the ſame, and expreſly reſuſed, and denied 
« there openly to take it upon him, and to meddle withal; he was ſent to Ward 
& {or his Diſobedience, and Oiftinacy, by the whole Court | and Conſent of the Communs } 
«there aſlembled. 

Atter this, he was ſeveral times brought in Cuſtody before the Mayor, and 41- 
dermen, and as often remanded ; till at laſt he agreed to pay 2col. to the uſe of 
the City, for his Diſcharge ; and gave Bond for the Money. 

Thereupon he was diicharged from his Impriſonment. 

T hen © the Mayer, * Aldermen, Common-Council, and [| other the Commoners aſſem- 
< led at Giild-Hall, for the Diſcharging of the ſaid Richmond ] of and from the ſaid 


_ < Office, and for the El:@:om of another. 


*& Whereupon, great part of the Premiſes, and the Circumſtances of the ſame, 
«by Mr. R:corder, firlt to the Common-Council, and afterwards [to the Commons 
<« aforeſaid ] [ then} and [ there] being ſubfantrally, diſcreetly, and prudently, pub- 
< lithed and declared [ at length ] the ſame Mr. &.chmond was [ then] and [there} 
<« by the ſaid AZayor, Aldermen, and [Common-( ounſ2il there holden ] clearly diſcharged 
<« for that time only, of and from the faid Office, for his ſaid Fine, 

Here they will take no notice of what was tranſaGed in rhe firſt Common-Hal ; 
where Richmond petition'd [ the whole commons ] as well as the Mayor, and Alder- 
men , for a Diſcharge, which he could not then obtain; and further, the Commons 
agreed, That he ſhould be committed to Priſon : Wherein they, with the Azayor and 
Aldermen, acted as a Court of Juſtice, and Common-( ounctl. 

If the Council of the City, which urgd an *& of Common-Council, were the Com- 
mon-Cormcil it ſelf; then it is evident, that they acted there but as of Counſel] or 
Advice to the Cemmon-Hall , in which that Entry places the Authority of Diſ- 
charging. 

if « were the Cities Counſel at Law who mention'd this; then the Common- 
Council had no ſhare in any part of that Tranſaction, otherwiſe than as part of the 
Common-Council in Common: Hall aſlembled , who conſented to the committing 
Richmond. 
© Still ſ\:me will hang upon that part of the Entry concerning the Second Common- 
Hall, wire Richmond is ſaid to be diſcharged by the faid Commen-Counſail there 
holden. 

When it manifeſtly was the very ſame Body of Men, to whom he petitioned 
for a L iſcharge, which he could not then obtain ; and by whoſe Conſent he was com- 
mitred to Priſon 1or his Ditobedience and Obſtinacy. 

To give colour to their Senſe, they mult have it, that tho? Richmond ſucd to the 
Mayor, Aldermen, Common-Council, and Common ; who would not then dif 
charge him; and tho', after he had fined, all met to diſcharge him, and chuſe ano- 
ther; yet the Commons met only to chuſe another ; and the Mayor, Aldermen, and 
Commuon-Council, to diſcharge him. ; | 

And tho' the Liſcharge is plainly ſhewn to have been in Common-Hall, where 
the Co.nmon-Council cannot pretend to act as a Council, with Authority; and 
that [at length ] after the Commons, as well as the © ommon-Council, had been 
applied to by the-Kecorder ;, yet they muſt fanſie, that the Common-Council with- 
drew out of the-Chmmon-Hall, and went up to the Council-Chamber, to make a Par- 
ticular Order for his Diſcharge. Of which there 1s not the leaſt mention or inti- 
mation, in relation to that Second Common-HAall. 

But, as this is meer Imagination, not only without ground, but direQly contrary 
to the careful and ſolemn entry of the Proceedings, from the beginning to the end; 
it 1s evident, That the Common- Council was but part of the Common-Counſail, 
there holden, conſiſting of Mayor, Aldermen, Common-Council, and other Com- 
moners. 

Farther yet, if it ſhould appear by other Evidences, as I make no doubt bur it 
will, That the Commons of the City, with their Officers, and Council, aſſembled in 
their Common-Hall, or other Folk-mote, in their own Perſons, or by Repreſentation ; 
have, from long before the reputed Conqueſt to this Day, been and continued the 
Common-Council of the City ; and that the Common-Hall, wherein Richmond vias 
diſcharged from ſerving Sheriff, was a true Repreſentative of all the Commons ; 
it will be certain that all together were properly called a Commn-Counſail. 

And if the Common-Hall, as now compos'd, be the ſame with that which diſ- 
charg*d Richmond; it will alſo follow, That the Right of Diſcharging belongs to this 


Com- 


| (22: 
Commen-Hall : And that it is the true Common-Counſail, or rather Council, of the 
City. 
Take all the Precedents together, as they ſtrengthen and give Light to one another ; "s 
and, 1 think, there can be no queſtion, but they will ſo explain and govern following 
Orders of Common-Councal, that not one of them ſhall be taken as a Precedent to 
the Contrary : Unlets it can be ſhewn, that the Perſon diſcharged by the Common- 
council, has been look*d upon in Law as duly diſcharged ; before the Commons 
have allowed of the Dzſciarge, by proceeding to a new Choice and even tho? they 
abſolutely retus'd to chuſe ag in. 

However, leſt it ſhould be thought, that all the Entries ſince the Reign of FX. VIII of a Dif- 
to 7 Car. I, (when the Order was made on which the Y7ndicator lays his chief ltreſs ) 41g in the 
are on the Side of the Common-Council ; I ſhall give the Words of the Journal of CNY 
the Commcn-Hall, 1 Eiiz, which may govern all the Entries to 7 Car. I. Vu 


Iz Congregatione Majors, Aldror” & Communitatis, Civitatis 
Comment Lond?” apud Cuihalde, xxi Die Sept? Anno Reg? dne 
4 - Eliz, Dei Grat' Ang” Francia & Hibernie Reg? Fidei De- 

fenſur? &c. primo. | 


« Foraſmuch, as Mr. Walter Fobſon, Citizen and Cloth-worker of the ſaid "ity of 
* London, who was lawfully elect and choſen the 11th Day of A4ugu/t laſt paſt, by 
« the Commons ot this Ciry, one of the Sheriffs of the ſame City, and of the County 
« of Middleſex, tor the Year next enſuing after the Feaſt of St. Aichacl the Arch- 
« Angel now next enſuing ; hath ſince that time tignified and given ſufficient know- 
& Jed,e unto my faid Lo1d-Mayor, and Aldermen ; that he, by reaſon of Sickneſs and 
<« deb:iity of Lody, wherewith he a long time hath been ard yet is fore vexed, de- 
© tain'd, and ticubled ; as he faith, is not in any wiſe able, to take upon him the 
<& exercice and execution of the ſame Office accordingly. 

© In conſideration whercof [| the ſaid « ommons ] have this Day eftſoons aſſembled 
« for the Election of one other able and ſufficient Perſon, to bear and exerciſe the 
<« ſaid Room and Office of Shrievalty for the ſaid time, in the ſtead a d place of 
<« the ſaid Nr. Jouſon ;, did thts Day ele and chuſe Mr. Roger Martin, Alderman, one of 
<« the Sheriffs of the ſaid City and County of Middicſ.x , to have, occupy and exer- 
« ciſe the ſaid Office of Shrievalry, from the Feaſt of St. Michael the Arch- 4 ngel 
«< now next coininy, unto the Feaſt of St. Aichael the Arch-Angel then next en- 
&« ſuing, according to the ancient cuſtom of this City im that behalf. 

Here oblerve ; 

1. That in the Firſt of Eliz. the Conmon-Hall was a Court which kept the 
Journals of its Proceedings. | | 

2, That the Matter cf which the Mayor and Aldermen had taken Cognizance, 
was not within any By-Law - So that they c>uld not pretend to any Authority 
to diſcharge. Nor is It ſaid that the Party was di/charged, tho? they were ſatisfied 
that he was not able to hold. Wheretore this Matter repreſented to the Common- 
Hall, could be no more than as the Opinion, and Advice, of the Mayor and Al- 
dermen. 

3. Accordingly, the Common-Hall takes the Matter into con/3deration : For they, 
being atſembled tor the Election of another, did elect, in con/zderation of the Matter 
repreſented to them in Common- Hall 

4. To pur this Matter beyond C ontroverſie, it is obſervable, T hat no Common- 
Council was held upon this Occaiion ; and there is no colour of Authority, or an- 
cient Uſage pretended, for the Mayor and Aldermen to diſcharge without the Con- 
ſent of the Common-Council, Therefore Mr. Fobſon muſt have been diſcbarged by 
the Common-Hzall, or otherwiſe he continued Sheriff; which, *tis certain he did not. 

5. No other iſcharge of the Party is mentioned, or implied, than the Common- 
Hal's proceeding to a new Choice. 

And if in any following Inſtances they have proceeded to new EleQions, upon 
ſuch Inducements as they had at the reſpe&tive times, whether upon takins Fines, 
' or otherwiſe, the Entries of Clerks can be no Prejudice to their Right ſo mani- 
feit upon many Entries in the Common- Hall Journals. 

According to what is ſaid in Slade s * Caſe, The Returns of Sheriffs, or Entries * 4. Rep. f. 93. 
of Clerks, without challenge of the Party, or conſideration of the Court, being contrary 
to common Law, and Reaſon, are not allowable. | | 

And 


That if the By- 
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And therefore, whatever may have been centred in the Books of the Common- 
Council, it ſhall not be ſuppos'd that the Common-Hall ever admitted any Nan ro 
have been diſcharg'd, till they had actually conſented to it; or did it virtually, in 
chuling another in his ſtead. 

And the ſame may be applied to Exemptions, of which I will admit there are ſome 
Inſtances to be found in the Books of the Common-Council. 

4th. That no Man-was ever duly diſcharged or exempted, till there was the Conſent 


Laws and Ci- of the Common-Hall, may ſufficiently appear by what I have ſhewn of the By-Lazs 


ftom were on the 
 Sideof the Lord 
Mayor, Alder- 


and Cuſtom in this Matter. | 
And yet if both favour'd the Mayor, Aldermen, and Common-Council, I ſhall make it 


> men, ndCom- Evident, that they would be void in Law. 


 mon-Council : 


Such By- Laws 


and Cuſton 


would be void 


in Law. 


'To which purpoſel ſhall ſhew, 

1. That the exempting a Perſon from being choſen Sheriff within the City of Zen- 
don, and the diſcharging or amoving one choſen, is contrary to the common-Law Right 
of the Eledors. | 

2. That it is contrary to their Charters, confirm'd by Parliaments. 

3. That MagnaCharta, and other Acts of Parliament, declaratury cf the Com- 
mon-Law. have ſo veſted the exemption and diſcharge in the Elc&ors; that it their 
free Conſent out of Parliament might diveſt them of it ; tor certain nothing Jcis 
Can. 
4. That they have never parted with, or quitted it : Yet if they had, are 1eftor'd 
to their Right by his preſent Majeſty's gracious Act of Keltitution. 


Lib. K. f.120. A Canon of Waltham having, inthe Reign of H.6. been arreſted by a ferjeart 


remp. #.6. 


of the City, in the Cloſe of St. Martm Ie Grand ; the Legality of it corrang jn que- 


That for any to ſtion, becauſe of the pretended Privilege of that Place, granted by 4”. i. thue 


amouve or diſ- 


baree Sheriffs, called Conqueror. F --- 
Ine the _—_ « The Mayor, and Citizens juſtify, and ſay, All the Cloſe is and ought to be, and 


i contrary to 


their Common 
Law-Right. 


© of all time beyond memory of Man was, of and in the Liberty and Juriſuition of 
* the ſaid City : For the verifying which they ſay and ſhew, divers Reaſons and 
* Evidences. Firſt, they ſay, That the ſaid City is, and beyond memory of A an 
© was, the Capital City of the whole Kingdom of England, before the reit of the 
© Cities and Towns of the ſame, adorn'd as we with Honours, as Liberties; and 
<« yery many free Cuſtoms of divers Kinds : For it was founded of '01d by the ta- 
& mous Progenitors of our Lord the King that now is, after the likeneſs, and manner, 
& and im memory of Antient Troy the Great : and from hence was long called T7;n0- 
« zant. Which City, in the time of St. Edward, King and Confeſſor, and [of all 
& time before] was Ot it ſelf, and in it ſelf [one ſole and entire County], and one ele 
<« andentire Juriſdiction and Liberty, [held at Farm by the ſaid Citizens and their i ve. 
& deceſſors ]of the ſaid King and his Predeceſlors. and the ſame _itizens then,and froze 
& all the time aforeſaid, by reaſon of their ſaid Juriſdiction and Liberty. kave among 
&« other, ſuch Liberties and free Cuſtcms : to wit, to chuſe and mab. of themſ.lees, 
&« every Ycar, certain principal Officers in the faid City, who may taichtiliy antwer 
<« the King of the ſaid Farm, and immediately under hi”, the Pecjle of the [1 cy, 
<< and others reſorting to the ſame, in Peace and juſtice according to its ants 5 
&« Laws and Cuſtoms, torule. And allo they could, 'ought, and for all the tines 1747; + 
« ſaid, us'd to make other Miniſters under them, in aid of the ſattaining ant © cor i= 
<« {ſing the Premilles : So that all the faid time, no Summons, Art:chment. Diu, 
&« or Execution, ought, or us'd to he made, in 'the Place where rhe i=id Cll2 
&« now 1s, nor elſewhere in any Part of the City ; unleſs by the Officers and Miniirers 
« aforeſaid, except on their failure. | 

* And they ſay, That the faid Zora William the Conqueror, beiore the Fonndation 
& of the Church aforeſaid, and the making the ſaid Charter, 0! which b-tore w:.s 
« mention, by the Authority of his Parliament ;, and by two Charters which che jaid 
& Mayor and City here proffer : to wit, by one of them demiſed to the Citizens of 
* London, the whole ſaid City and County, with all its. Appendences, Things, and 
& Cuſtoms, to them in any manner appertaining. 

** And by the other he granted, and by the Authority aforeſaid confirm'd, to the 
© ſameCitizens, and their Succeſſors, that they ſhould have the ſaid, and all other 
© their Liberties and Free Cuſtoms unhurt, which they had in the time of the ſaid 
© holy King Edward his Progenitor : and that they! ſhould peaceably uſe and enjoy 
© them, &c. 

And, ſpeaking of other Kings, his Succeſſors, 

& Which Kings ſeverally, ſome by their Charters, and ſome by their Charters 
« and the Authority of divers their Parliaments, granted and confirmed, to the 
* ſaid Citizens and their Succeſſors, all the ſaid City and County, with all the Rights, 
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** Juriſdictions, Liberties, and Free Cuſtoms before-mentioned, with their Appur= : 
«© tenances whatſoevervs| in Fee Farm}. =Y "OR 


Indeed, I find no Judgment upon this, but it ſeems the Plea quieted the Diſpnte. RES 
That the Plea was rightly tounded, may appear from two conliderable Authornties, 2D 
Nor to name more. | 

1. The * Confeſſor's. Law (received and ſworn to by Wil. 1. more than once) out * Lambert's 
of which the Pailage concerning the Antiquity of the City, and its being founded in *7<baionomiay ut 
Imitation and in Memory of Old Troy, 1s tranſcribed: That Law derives the City's ah _ F ma” 
Laws, Rights, Liberties, and Royal Cuſtoms, from its firſt Foundation ; and fays it has ag "ſtar By = "ol 
preſerved them with an entire [nviolability, and conſequently affirms thoſe Laws. modum & im ® 


Rights, Liberties, and Royal Cuſtoms, to have been at Common Law before any Char- memo _ 
| magne Troje 


ter. ve 1 
ed 1 , . & ſquein| 
A + Charter paſſed in Parliament 1 E. 3. and at the Requeſt of the City, expreſs'd 5 OO dee 
by the Recorder, || enrolled in the King's- Bench ſoon after. gs 


This Charter, mentioning the great Charter's Confirmation of all the City*s anticar f Vis. Ror. 
Liberties and Cuſtoms, adds, that at the making of that Charter, and in the times of <** 1 + 3» 
Edward King and Conteilor, and of William the Conqueror, and other FE. 3s Pro- pi; 35.0 70: 
genitors, the faid Citizens had divers Liberties and Cuſtoms, as weil by Charters ct zR — 31. 
Kings, as without, of anticnt Cuſtom : Where the Cuſtom is laid from betore the ri:1te4 n.22. & 2 E.4. 
Conqueſt, And thus their Plea above, which 1 fiad hkewiſe pleaded or prepat ed, P's 5+ . 23» 
* 25 H.8. 1s in eitect warranted by Ad of Parliament. & CO 

It appears that the Charter to St. Martins, which occationed this lea, was grantcd yo;. rs, 2. 

2 Will. 1. and that in Parliamant, tor it was at the Queens Coronation, which, as * jcuinal 
appears || by the old &7rzals and Hiltories, could not then be without the Conſent of the Sym. t. 385, 
States: Though in the Charter to be ſezn in the Tower by 7ſ-ex:ms, there are Ns 
Words exempting the Place from ail ſecular Juriſdiction 3 vet the whole County of | Hep AY 
London being the City's Farm, Juriſdiction in every part of it was ſach an Incident as Claudii A. 3. 
could not be taken away by general Words in an Act of Parliament : According to a Cororario Re- 
Caie, * 2 E. 3. wheren it was adjudged, that though the Stat. of Weſtminſter gave an 85 Athciredl 
Attaint againit a Jury for a talſe Verdi; an Attaint would not lie upon a Verdi& in gs Pic 0 
the City of London, becauie ot the Credit the Oaths of a City-Jury had by Prefcrip- *Lib. E.t.194. 
tion detore the Statute. | a 2 t.3. coram 

Since Therefore the County of Zoudon is the City's Farm, and of ſuch a Nature, that Rege- 
what belongs to the Farm is not ſeparable by the general Words of an Act of Parlia- Vis. Mitton's 2 
ment ; neither wlll the diſcharging the Sheritts otherwiſe than at the Pleaſure of the OS Tibid.-- 4 
Eleors, that is, of the City duly repreſeated, at leaſt for that Purpoſe, be to be ;,;,.. : Ba ; 
taken from the Ele&ors by a leſs Authority than a Parliament : Andif a Parliament a Shoiff grant 
cannot doit by general or doubtful Words, much leſs can any others. away the Office 

Bur to evince that the diſcharging or amoving is incident to the Right of the EleQion, 9 £09 Cary 
I muſt obierve, that in other Counties, which are not of Fee, though the Choice EY —_— 
Sheritis was at common Law 1n the Freeholders of the Counties, yet the Sheritts had ;; ;; pig ee 
their Commullions and Authority from the King. And as they have their ſeveral Bai- ts the Shniff's 
Iywicks under them, they were and are the King's Bailiffs of the whole County ; which fi, 
1n many Records 1s [tiled their - Balliva or Bailywick. + Vid. Selder's 

And though ordinarily the King conſtitutes them his Baili{fs for a Year, they at 7 9) Honoar, 
Common Law were amoveable at his Pleaſure. But as the County of London is the « i- Bak 50 
ty's Farm, It is the Sheriff*s Bailywick under the City, whoſe Election and Confirmation miles Battivz 
conſtitutes him SheriiF, without any Commilſion from the King. ruz qui fum 

And becauſe the City is anſwerable to the King, if the Sheriff be not able, (though moni fucrune 
not for his Crimes, which ſeveral Charters provide againſt) the Sherills uſed antiently © 2 6 K 
to find || Sureties to indempnity the City. H. 3. mp 4 

T he Sherifts therefore being but Bailitfs to the Ele&crs, in the Nature of the thing, 1 2.d. Onnes 
are amoveable or diſchargeable by them ; and conſequently by them only : unlels we fup- dc Billiva cua 
poſe two ſupreme Powers within the City z which, according to* Grot:us's Argument Mr CENT TY 
againſt the Plurality of Gods, are abſolutely inconliltent. | OT EIT 

2. If there were any Queſtion, whether the diſchargiag Sheriffs at Common Law j1. cc. 1x7, 
belongs to the EleFors ; Charters confirm*d by Parliament put it beyond Diſpute. hn. 23-8. 

In a Charter -+ 1 Joh. after the Confirmation of the Sherifwick of Londen and 27d- * Vid. Gror.de 
dleſex, with all the Cuſtoms and Things to the: Sherifwick belonging, art the Rent of CI. 
3001. per annum, with a ſpecial ſaving to the Citizens of London of all their Liberties jane. © 
and free Cuſtoms; it adds, © Moreover, we have granted to the Citizens of Zndon, + vid. this in 
© that they from among themſelves may make Sheriffs whom they will, and amove them Aa ror 
C . 'S, P. 12. ar 

when they wlll. in Foes in- 
. ſpeximus's, 
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» Aufolp'ars This is not only confirm'd in general by that King's Great Charter at * Runny-, 
for Great Cont= pmead, or Redden-mead, and by H. Third's Great Charter, under the Cities Lider- 
- w_ Pe" ties, and free Cuſtoms ; but by the expreſs words of a Charter, 11 #. II. and by 
i  " chg-gp wc two Ats of Parliament at the leaſt ; one 1, the other 57 of KR. II. In the firit of which 
cilii. this is preſerv?d, || among other Rights, tho? not us'd ; And in the later, tbo" not us'd, 
Vid. Ror. Cart. oy abus'd. | 
7R. 2.7.3. And all of them are repeated and confirm'd , 2 E. IV. And that of 5 R. Il. is 
= fe nou exemplified under the Broad-Seal *, 8 F. I. ; 
ures, : R . 
with the A4cize It 18 obſervable, That the managing Part of the City took Care to leave the Par- 
#' his Redgy- Jiamentary Confirmations of this, and other Clauſes; which, poſlibly, they thought too 
. nea wiſer”. much to favour the Commonalty, out of the Confirmation of their Charter, 16 C. II. 
l "i _ However, the Acts of Parliament ſtood in no need of Confirmation ; and the late 
al Ag $5 Exempliſication, of the moit conſiderable of them, confirming the relt, removes 
R. 37. the Pretence of their being antiquated, or loſt, by any ſuppoſed diſuſe. 
T liut. Cart. And, beiides what I have mentioned, according ' to the Cities Plea to the Luo H1ar- 
T Fo 4 P45 S* ya7to 1N Aichaelmas-Term, 1681, Theentire Benefit of theſe Charters, in this Point, 
* Vis. 155.6, Was confirmd, 5 #. VII. 2 E. VI. 1 Mar. 4 Eliz. 6. 7.1. 14C. 1. 
Arch. Civ. 1, To which, nct.to mention others,] may add the Statute, || 7 Z. IV.which, after pro- 
[7 &. 4-1. viding that Holy Church, the Zords-Spiritual, and Temporal, and all the Cities and 
Burghs, have, and enjoy, all their Ziberties and Franchiſes before that time grantct ; 
adds, © And that the Creat Charter, and the Charter of the Foreſt, and all the Ordi- 
© nances and Statutes male in the time of our Sovereign Lord the King, and in the 
* time of his Progenitors, [ not repealed ] be firmly holden and kept, and duly 
* executed, in all Points. 
it may be material here, to ſhew how the Law, as to the Cities Liberty and Fraz- 
chije, for Lie chy/ang and amovingz Sherifts, was taken in the next Reign after the ma- 
: king that Statute. | 
Lid. Dinitiorn, In the 6th of 77, V, a Sheriff dying in his Shrievalty, the Mayor, Aldermen, and 
J- 442-4-5.H:5. te more ſufficient of the Commons, that is, as will afterwards appear, the Livery- 


—_— men, were ſummond + b:tore the King in Council, to ſhew their Right to chute, 
one inter * Ss 


| Bak. cheriF TFhey ar -der., 
Dominos de PPON the death of a Sheri, 1: appearing, anſwer by the Recorder, * Thar, 
Confitio Regis © || Among oiier, the Zitertics 2:01 tothe Citizens of London, and ratified in di- 
icteba- & ve liaments, 1t Is Corairica, That the Citizens of Lond ke Sheriffs 
micreba vers Parhaments, 1t 1s COrairicn, 1 rat the Citizens OI Zongaon may make Snerils 
rur, Oc, © of themſelves, as oftcr2 as tity mill, and amove them when they will, By reaſon of 


In le. © Which Liberty they ſay. That often hitherto, after they have choſen Sheriffs from 
rates Civibus © among themielves, who have behaved themfclives 111, or died, as it now happened, 
L.corcelſas © they have choſen others in their ſtead. v 

ac in divers This Plea was then allowed by the Counſel, or before the King in Council, where 
Part. Retit= {ich Matters v$'d to be determin'd. © And it was ſaid to the Mayor and Commons, 
: 3g « That they ſhould uſe as they had done hitherto. 

W kere the Chuſers ard Amovers are agiced to be the ſame: And that theſe 
were the Mayor and Aldermen, with the more ſufficient of the Commons. 

And, if it will appear, that theſe were the Livery-men ; here is a Judgment of 

that time, That, according to the Charters confirm'd by Acts of Parliament, the chu- 
ſang, and amoving, or diſcharging of Sheriffs, belongs to the Zivery-men, and, conſe- 
quently, to none beſides. 
If the above-mentioned Charters and AQts of Parliament, in affirmance, as I have 
ſhewn, of the Common-Law, are not enough to |preſerve the Cities Right of amo- 
ving, or diſcharging Sheriffs, as well as chuſing them; and, if they may not chuſe 
Perſons exempted by Order of a Common-Council, as well as others; it is in vain 
to talk cf ſuch a thing as Legal Rights: For none can be more firmly and plainly 
eſtabliſhed. 

[f it be ſaid, That the City has this, but not the Citizens which meet in Comme- 
Hall : It may as well be ſaid, That they are not the Ele&ors in any Caſe; for 
whoever are, by Law, the Ele&ors, have Right to difallow Exemptions by others, even 
by the King himſelf, as in Rowlet's Caſe; and to amove, or diſcharge, in as full a man- 
ner as they have the chu/zng. 

Farther yet, Whatever 1s inconſiſtent with an undoubted Right, is abſolutely 
void ; but for the Common-Council to diſcharge a Perſon whom the Common-Hall and 
they themſelves as Part did chuſe by an undoubted Right, is inconſiſtent, as it 
makes the Right uſeleſs ; and therefore ſuch a Diſcharge muſt be void. And the 
ſame will hold againſt Exemptions; and indeed, if others may exempt, they cannot 
chuſe whom they will. In either Caſe they aredefeated of what the Common-Law 
and Charters, confirmed in Parliament, veſted in 'em. 


Vid. Injra. 
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e. Since therefore, they remain the Ele&ors, it will: be a great Queſtion, whe- 4 2!flion, wh 
ther they could barr themſelves, or ſucceeding Common-Halls, from a Right ib incj- #5" *** Camo? 
dent, and annexed to the El:&@ion, as the amoving, or diſcharging, a Perſon choſen She- _ Fwy os 
riff; or exempting Perſons being choſen; according, to the Notion of Sir Robert this Right, © 
Filmer, and others, of Supreme Power (in which they miſtake only for want of 
obſerving how the Power, which is in its Nature indivilible, is ſeated, and en- 
joyed. ) VE 
To this Matter I may well apply what that great Man, the late Earl of Clarendon, 
ſays of the Suppoſition, That our Anceſtors had abſolutely ſubmitted to the Will 
of a Conqueror. 
<« If-ir * can be ſuppoſed, That any Nation can concur in ſuch a Deſignation, and * S#rriy of 
<« deveſting themſelves of all their Right, and Liberty ; it could only be, in reaſon, Hobbs's Le- 
<« Obligatory to the preſent Contra@ors - Nor does it appear to us, That their Poſte. V!athan. 
<« rity muſt be bound by ſo unthrifty a Conceſſion of their Parents. | b 
To which 1 may add that of || Grotius ; © No Man can oblige himſelf by way of jGror.de Jars 
«< Law, that is as a Superior : And hence it is, that the Authors of Laws have Right Belli & pacis; 
© to change their Laws; yet any Body may be oblig'd by his own Law; not di- 4 + 1% 
<© rectly, but by conſequence, ( that 1s to ſay ) as he 1s a Part of the Community ; ac- 
« cording to natural Equity, which requires that Parts ſhould be compos'd with re- 
*© ſpect to the Whole. 
But here the Eledors ſtand in the Place of the whole Body of Citizens, and 
therefore might at any time re-aſſume the Right which belongs to them as b- 
Electors, "2 
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However, that they ſhall not be thought to have parted with it by Implication, in Ne parted with © 


ſuffering a Common-Council to at as if the ſole Authority in this Matter reſted in ? Implication, } 
them; tho? for a longer time than can be pretended here, may, beſides the reaſon of!2” © nora 
the thing, appear : Cuſtom; 3 

1. From oblerving ſome parallel Caſes. 

2. From the Reſolution of Judges, direQly in this Point. 

Firſt, 1 may obſerve ſome Caſes, of many, wherein a greater length of time than 
is ſuppoſed here, can take away no Right. 

1. Diſcontinuance of part of the Services, belonging to Tenure, when the Lord 
of a Mannor has been poſſeſſed of other Part, or at leaſt of the Principal; as in _ 
Bevil's Cale. | : 4. Rep: 

According to which, poſſeſſion of the Right of Chuſing carries with it the inci- 
dental Right, of Exempting and Amoving, or, Diſcharging. 

2, Wherea Cuſtom which has long obtain'd, 1s contrary to the Common-Law 
Right, confirn*d by Magna Charta, of a conſiderable Body of Men. 

Thus from the Precedent in the Caſe of the Earl of Warwick, 14 or 15 H. VII. a 
Cuſtom and ſuppos'd Prerogative had obtain*d, for the King to name a ſele& Num- 
ber of Peers to try any one of them for his Life. And this is ſupported not only = 
by the Opinion of the Lord Coke, but by the Year-Book, 1 ZZ. IV. where there js 1 #.1V.f. tf: 3 
a formal Account of the Trial of an Earl of #. in ſuch manner, at that time. 4 

When it appears by the Summons to Parliaments at that time, that there was no 
other Earl of #. belides the Earl of Huntington :. And the Record * of 2 FH. IV. * Rot. Parſ: © 
ſhews, that he being taken in open Rebellion, was executed by the People without 2 #:1V. ». 36t * 
any Legal Proceſs. | | "= 

This, and other Evidences of the Right of the Lords to fair Trials, having been Vid. Journals, 7? 
communicated to ſeveral of them, occalioned their Reſolution, Jar. 14. 1689. of the Houſe of 

«That it is the ancient Right of the Peers of England.to be try'd only in full Par- _ Jan” 23 
« /;ament, for Capital Offences, Which they explained three Days after, excepting NAY 
Appeals for 24urther, or other Felony, Which Reſolution was 189 Years ſince the Jan, 14- 16898 
Precedent to the contrary, which had been followed ever ſince to that Day. t þ 

3. It is to be conſider?d, That the Right. here in queſtion, is a Right belong- Of Rights of Þ 
ing to the Citizens of London by Preſcription, confirm'd by Charters and Acts of pong 4 
Parliament - And a Right, which, as has appear'd above, the preſent Repreſenta- OR 2 
tives of the Citizens, for the election of Sheriffs, were polleſs'd of in the Reign of ; 
H. VIII. if not as late as 1 Eliz. But if the Cuſtom ever ſince, or for a much longer 
time, had placed the Exemption and Diſcharge in others ; ſuch a Cuſtom could not 3 
deſtroy the Cities preſcriptional Right : For tho? my may deſtroy the pre-... 4 te 4M 
ſcriptional Rights of particular Perſons, it ſhall not ſuch Rights of Cities and Bo- Meds BG | 
roughs, as may be regularly exerciſed without confu/30n. | | Po 

Accordingly, tho* ſome || Boroughs never ſent Burgeſſes to Parliament above once, || vid. Pryn's 
twice, or thrice, in one or two, and ſome not in three hundred Years, they, in pur- 4th Regiſter of 
fuatce of ſeveral, Votes of the Houſe of Commons, from the 18th of 7. I. _—_ Writs, p. 1176s _ 

wards, 


4 qu) - 

ECb) Pr,v's 4th wards, have beer. reſtored and remitted to their Antient Right : As (b) Agmonde- 
| Bep.-p. $00. ſham, St. Albans, Alverton, alias Allerton, Andever, (c) Aſperton, Beverley, Rg- 
— — 4M a FO tolph, Dunſter, Fawy, Gatton, Herewich, Honyton, Lancaſter, Leychesfeld, Lee, (d) Mal- 
Prill late days. £011, Aarlaw Magna, Okhampton, Oreford, (e) Pontefrad, Preſton, Kichmond, Seaford, 
*(#) Ib. p c05. Webbelcy, Wendover, Wych. 

'2GE 1. nt b-= | ſhaii take leave to obſerve what is cited upon this Occaſion, in one of the Report; 


”: 


- 4/0 #4 of the ommittee of Privileges, 4. 1628. from Hankford, 11 H.4. * The long diſ- 
>) bby. 1>z« © continuance might come trom Poverty, or the neſcience or neglect of the Sheriff: 
25 E120. 1ho for certain, in fo long a Succeſſion of Parliaments, theſe Burroyghs had ſufficient 
(7) P.1 on 3 Oprortunities of treeing themſelves from any Prejudice which might ariſe from ſuch 
Ka P1340 28 . : - J . 

WEE on ſeien c, or a gle : hn of Hh _ papa wg ſeem ” have given up their 
| til.8 |; 4. Right: Yet It appears to ve 4 Right of ſuch a Nature, as 1s allumable whenever they 
l are in a condition to exerciſe It. 
=Þ L or evidence of which, I rake leave to add a farther Inſtance, that no diſcontinu- 
E.: ance, tho tor ſeveral hundreds of Yers, ſhall deſtroy ſuch a Right. 

Tag WW hich is the Caſe of St. Edmond's Bury in Suffolk. 

Z This by King * Cant®s Charter, confirm'd by + Edward the Confeſſor, and after- 
 *vid. Inſpex. wards by I. 1. and (whatever ſome talk of the publiſhing his Laws in t rench) accord- 
_ ing to the Ulage of his and former Times || publiſhed or proclaimed m' re than once, 
E + Cart. Antic;. 17 tne S:xon Tengue 5 appears to have been a Burrough, trom the Time of X., Edmond, 
In Tur. Lond. who died about 800 Years tince,and yet but one Precept can be found tor this Burrough 
 Litera P.n.z. to fend Members to Parliament till within late Days: and that fingle Precept was as 
E. _——_ ak. carly as 3o Edw. 1. nor was there any Return upo1-.it. But this appearing to have 
3 2 Cotul. heen an Antient Burrough ; the right of being repreſented in Parliament was ſuch an 
4 Incident, as no diſcontinuance could ſever. 

3 4. * othing appears tv the contrary, but that from the Time that this Common- 
E of the Choice of Council receiv?d its Sertlemeat, whenever that was, they have been choſen by the In- 
E Common-Coui habitants in the ſeveral Wards, tree and untree : tho directly contrary to the Char- 
$646 Men. ters, wht h place the Rights of the | ity in the Freemen, And thus it continued, till 
BH the \'ayoralty of thar prudent Magiſtrate, Sir Thomas Stamp : When it was deciared, 
= « That it ts, and antientiy bath been, the Right and Privilege of the Freemen of the ſaid 
Vid. 47 of © Cty ly, being Houlbolders, paying Scot and bearing Lot, and of none other 
4 WS 06s * whatfoe er, in their ſcveral and reſpetive Wards, from time to time, as often as 
E-£ 2. * © there was or ſhould be occation. to nominate Aldermen, and ele&t Common-Coun- 
3 « cj}-men, tor the :ame reſpetive Wards. 

Thete is not in that Act the lealt intimation, that there ever was a Cuſtom for the 
Freemnen to chi ſe, excluſive of all others: And yet the Senſe of the Common-Council 
was, that ſuch Kizhr remained, notwithſtanding the long Diſuſe, and the uſurpation 
of Forei7nerts, with the Permiſſion of the Freemen. 

#3 2. Amorg Reſolutions of Judges, directly to the preſent Point, I may very well 
© Of Reſolutions: Uſe that which is cited on the other Side, 40 & 41 Eliz. 
= o j»':c5 to Accord! 4 ro which, it is to be preſum'd, that Common Aſſent has placed the Ele- 
- fox Font, Gtions of <Sherifis in the Livery-men - but the Claim cr Exercice of Authority to diſ- 
| charge or cxempt a ierfon choſen, can have no Foundation in Law, unleſs transferred 
from the Ele@&ors to others, by the expreſs Common Aſjent ot the Electors, or ar leaſt 
ſuch as is preſumable to have been very long lince given : for which Prefumption, I 
challenge any Man to ſhew the lealt Ground. 
But there is another Reſolution of Judges of yet greater Authority ; that 40 and 41 
Eliz. being extrajudicial upon a Caſe put at Serjeaits-:nn, Whereas I ſhall ſhew a 
formal Judzment, that Common Afſſent, to be of any Force in ſuch Caſe, ought to be 
expreſs, and not by Implication. The Judgment follows in the e words : 
3d. © It was agreed by Cote, Chief Juſtice, and the whole Court, in this Caſe of 
Bulftrod, f.51. ©© Colchefter, concerning their Corporation, that if there be a popular El:e1on of the 
Corp. of Col- © Afayor, and Aldermen, in Corporate Towns, and this happens to breed Confuſion 
cheſter. « amongſt *em, this may be altered by their Agreement, and by the common Afſſent of 
& all, to have their Elections by a fewer Number ; but not otherwiſe. But if by their 
© Charter they are to be elected by them all - then this 15 10t to be altered, but by and with 
& the general Aſſent of the whole Town, and ſo by this means to take away Confuſ1on. 

This is ſo plain, that it needs no Comment, only that it muſt not be objected, that 
this ſpeaks only of Ele&ions, not the diſcharging of Perſons choſen, or any other In- 
cident. 

For if even in the Caſe of Fle@ions, where there is a Neceſſity to reſtrain the Num- 
bers of Eledors, to avoid Confuſion this Reſtraint will not bind without a general 
Aſſent ; much leſs can it be pretended, that where Elections can be, and are, duly 
made, it ſhall be in the Power of others to defeat or vacate the Election ; and put 

| the 
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(17) | | 
the Ele&ors in danger of wanting ſufficient Men to ſerve, or of Confuſion by Ele&i- 
ons often repeated : when the Power of doing this was never parted with in expreſs 
Terms, or ſo much as by Implicatian. | | 

4. But that the Common-Hall have never parted with this; or if they had; are re- 
ſtored to it, may very ealily appear, if we conſider, 

1. That the Right of chuſ/zng what qualified Perſons they pleaſe, or amoving or di/- 
charging *em at pleaſure, 1s not only velted in *em by common Law, confirmed by 
Eharters, and Acts of Parliament ; but has been exerciſed by the Common-Hall. not 
only before the ſuppoſed Settlement of the preſent Common-Council, and the Livery 
Common-Hall, but after ; and that in Inttances very remarkable, and fully expreſlive 
of their Authority. 7 = 

And if there had been any Diſcontinuance, their adhering to their Choice of 
Sir Chriftopher Lethieulicr, and Sir Fobn Houblon, and obliging them to hold, after they 
had fined ; according to a known Term in Law, would work a Remitter, by which 
they would be reſtar?d to their beſt Right, which is ſo favour'd in Law, that if one 


adjudg'd to be in Poſſeſſion upon his former Right. 


nl vid. rf Inſt 
who has been difſei?d of Land, enter under a Leaſe from the Diſſeiſor ; he ſha] be reds + 


Se. 695. 


2. That whereas the Yindicator will have a ſuppoſed Cuſtom for the Mayer, Alder- 


men, and Common-Council, to diſcharge, or exempt, to have been confirmed by the 


late Ac, reſtoring the City Charter ; it reſtores to the Mayor, Commonalty, and Citi- Stat. 2. W. & 


zens, all their Rights, [which they lawfully had? at the recording or giving the Judg- M. St. 1. C8. 


ment : But ſurely a Cuſtom of ſo late Days as this is, take it with the greateſt colour 
of Preteniion, (eſpecially when the Cuſtom is of ſuch a Nature, that whatever En- 
tries may have been in the Books of the Common-Council, the Common-HalPs unani- 
mous Choice of any other Perſon, may be well taken to have been the only legal 
Diſcharge ;, as it plainly was ſo late as 1 Eliz.) cannot come within the meaning of 
thoſe words; and that to the Prejudice of a Right which Magna Charta, and fo many 
other Charters and Statutes; and ſome of them not very Antient, have veſted in the 
EleQors. 

Wherefore the lawful Cuſtom in this Matter, uſed by the Common-Hall, from 
the beginning, till within the Time of Gveen Elizabeth, and of which they were poſ- 
ſeſs'd at the making the Statute, 2 MW. & A. is indiſputably reſtored and confirmed 
by that Statute. 

And if all this cannot fix a Right in the Common-Hall, I muſt needs think the 
Rights of Engli/h-men very precarious. 

W hich leads me to the higher Controverſy ; where the Yndicator ſuppoſes, that if 
there has been no former By-Law or Pradtice, diret&ly in this -oint ; yet the Com- 
2201-" ouncil may exerciſe ſuch a Power, by a Right inherent inthem, as the City's Le- 
giſlators, who were not only prior in time to the Livery Common-Hall, but gave being 
Lo ?em in the Time of E. 4. and can controul their Ads. 

Not here to inſiſt upon the plain Conſequence of theſe Aſſertions, that if what the 
Vindicator holds be true, the Common-Council may not only place Ele&ions of She- 
riffs in themſelves, but of all other Officers, and even of Afembers of Parliament, 
and Common-Council Men; and make themſelves a Body of perpetual Continuance, 
ſupplying Vacancies by the Choice of the Survivers ; and ſo by one ſingle Att of a 
Common-Counctl overthrow all the Rights of the City ; to leave this RefleQion to be 
improv'd by others. | TS 

I ſhall prove, that the preſent Common-Hall is by Law chiefly entruſted with exe- 
cuting the Powers given by Common Law, and Charters confirmed by divers Parlia- 
ments, to the Body of Freemen - Where I ſhall ſhew, | 

1. That the Rights and Liberties of the City reſted in the whole Body of the Free- 
men - and the whole Body of them have regularly voted in making Laws, for the 
Benefit and Government of the City, before they had any Charters, and ſince. | 

2. That whoever are legally poſſeſs'd of the publick Common-#al, are intituled to 
all the Anthority which the whole Body ever had : eſpecially in thoſe Matters where- 
in the preſent Poſſeſſors exerciſe Authority : and that the Zivery-men have this Right. 

3. That a Repreſentation of the Commons, by the Myſteries, was ſettled in the 
Council-Chamber, with Authority to make By-Laws, before any Common-Council of 


* the preſent Form had ſuch Authority. And, however, that the Authority of that Coun- 


cil was ſoon taken away by AQ of Common-Hall ; and lodg'd for ſome time in the Re- 
preſentation by the Myeries. 

4. That whoever are intituled to the Council-Chamber ; that Council is a meer Crea- 
ture and Committee of the Common-Hall, by it entruſted with the diſpatch of ſome 
things; and for preparing others for its eaſe. And whatever Power they have about 
Circumſtances, cannot by their AQ deprive the Common-Hall of any Right. It 
| E 5. That 


The hightr Cane 
troverly rals' 2 
by the Vindita-+ © 
tor. P.1,2,3- 


Of the Authority 
of the Common- 
Hall. 
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5- That there is no colour to believe, that the Common-Hall, as now compos'd, 
received its Being or Authority from ſuch Common-Council as now aQts : or from any 
thing but the general Conſent of 'the Freemen, expreſsd in ſome Att of Common-Hal, 
betore the Time of E. 4. or imply'd in the long ſubmiſſion of the reſt of the Free- 


men, before that Time, or lince. 4 | 
Of the Rights (1+) ASI before obſerv'd, the Confeſſor*s Law derives the City's Laws, Rights, Digni- 
and Libe-ties tics, and Royal Cuſtoms, from its firſt Foundation. 
wg 50 the. [1 may add, that it ſays, in every County there ought to be a (a) Folkmote on the 
Body of Free firſt of the Kalends of Odober, there to provide who ſhall be Sheriff, and who ſhall 


men. p JVI 
(a) Lamberr's be their (4) Hcretochs - and there to hear their juſt Precepts, by the Counſel and Afent 


Archionzoinia, of The Peers, and [Fudgment of the Folkmote ]. 
ww That Lozdon had ſuch a Folkmote, and the Judgment of that Folkmote extended to 
©) That ® the making By-Zaws, before the Time of the Confeſſor, appears by the following In- 


ther Earl, or 

ether cis} Come ſtance. k f 

mander. In the Time of King (c) Athel/tan, above 1 20 Years before the reputed Conqueſt, Laws 
(c) Hs Riign had been made at Gratelie, Exeter, and Winresfeld ;, or rather the Laws made at Grate- 


began, am. Jje, were ratified atthe two other Places ; all the wiſe Men not being able to meet at 


024. ended . 
"—_ the firſt. 
Theſe Laws are not only received by the Earls, or rather Companions, and Townſ- 


men, or Citizens of London ; but they make conſiderable Additions to them for the 


| Good of the City. 
(4) Vid. Cor- (d) Their A& or Judgment is called the Conſtitutzon,(e) which the Biſhops, and Head- 
pus Legum 1n boroughs, who belong to the Court of London, have made or publiſhed : and which the 


Broltotheca  E2r1s, or rather Companions, or Companies, and Townſmen, have confirm'd by Oath in 


Corconiara . : 
ſu> Etfiv. Clays their Free-Gild. 


dii D. f. 14. «. There, among other things, they provide, that no Thief above 12 Years old, 
(e) Roc eſt . found guilty by 1qui/ition,or upon Trial,ſhall be ſpared. And that(fF)he who was rob'd, 
conftirurum h1ving receiv*d his Capital or Principal, the King ſhould have half; the Society ſhould 


quodEpiſcopts jp. :re the reſt with the Lord, of whom he held Book-Land, or Biſhops-Land. 


& Prepol:t ; 97 ' : 
qui a rg It provides (z) for a Common Stock for the Good of all: and that all in common 


Cuciz perti- ſhail inquire into the diſpoſal of it. 
nenr, edixe- It ſettles (4) Decennaries, or Tythings : and that there ſhall be one over %m, who 
rutt & Jure}u- ſhall ſummon them for their common Profit ; and take an Account what they ſend, 


rand bf. -- . , | 

"ut ay (7) when they are to contribute, or be taxed ; and what, (k) when they receive Mo- 
ſuo Fridegil- EY, by Order of all the Citizens, upon their treating together. 

do. Camices With other Particulars, which 1 need not mention ; this being enough to ſhew 

I = in their Authority at Common Law, before the reputed Conquelt. 

 adjedione ju- 

diciorum quz zpud Grate leiam, &c. (f) Excipiatur imprimis caprale repetentis, & dividatur poſtea ſuperplus, &c. 

(#) Diximus ur unuſquifq; noſtrum povar unum denarium ad noſtrum commodum, &c. (b) Er habeamus nobis omnes cam 

inquifitionem. (5) Fraternities by Tens. (&) Quando ipii gildare debebunt. (1) Et quid recipiant, fi nobis Pecunia fur- 

gar, a ricfiro communi locutione. 


"be Leges Then, which was above 750 Years ſince, they had their Guildhall ;, and, as the 
rp Rugs * Confeſſor's Law ſhews, their Court of the Huſtings;, which in that Law is ſpoken of 
ſhall be held AS An antient Court : and all things of Moment ſeem to have been tranſacted there 
wtekly every till the Numbers of Freemen ſo encreaſed, that they could not all meet in the Zall, but 
Monaay, and ſo were forc'd to keep their Folkmotes in the open Air at St. Paul's Croſs ; where was a ve- 
2a 2/- ry wide Field before there were Buildings to the Water-lide. 
_— I ſhall not detain the Reader with the many Prelidents of their Aſſemblies there up- 
F Mic.rg E.2. on all emergent Occaſions ; but muſt obſerve, that as late as Þ 19 E. 2. they prefcri- 
_— Rege bed to a Right of holding Aſſemblies there. 
22 I fall give but one Inſtance, how early the Aldermen, with thoſe who called them- 
ſelves the more diſcreet of the City, would have uſurp'd upon the Rights of the Com- 
mons in their Guildhall, or Folkmote in the open Air. At the end of #. 3's Reign, 
LiL.deantiquis the Citizens, according to Cuſtom, had met in Guildhall for the Election of a Mayor - 
Hegh tay  z the Aldermen and more diſcreet of the City would have choſen Philip the Taylor ; the 
132.2. A.1272 Commonalty contradicted it with great Noile, and choſe one Hervey, and placed him in 

the Chair. Upon this the Aldermen and their Party complain to the King, that they 
were over-run by the Commonalty. The People follow?d them with great Noiſe, to - 

_the Diſturbance of the King, who lay upontkis Death-bed ; and cried, that they were 
the Commons, and to them belong'd the Election of a Mayor. 

. The others ſaid, they were the Head, and the People but the Members : the 

- King's Council put them off till next Day, and bid Hervey not to come to Court with 

- more than ten in his Company : However he ſummoned all the Citizens, except thole 


who adhered to the Aldermen - And next Day a vaſt Number of Horſe and Foot came 
| to 


= 
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to Weſtminſter, The King's Council finding they could not agree, threatned to amove 
Hervcy, and put a C»ftos over them. To avoid which they agreed, that five ſhould 
be cnoſen of each tide to ſettle who ſhould be /dayor. 

However, this being in Diminution of the Right of the Commons, took no effeR, 

' H. 3, dying, the Archbiſhop, the Earl of Gloceſter, and others of the Nobility, came 
into the City, where they cauſed E. 1. to be proclaimed King ; and then went into 
Guildbail, where a Common Hail was then atlembled z and enquiring about the Buſineſs 
of the Mayor, the Aldermen told them, the Matter was left to Arbitration. 

T he Earl of Glocefter not valuing this, bids them hold a Folkmote the next Pay at 
St. Pauls Croſs; and he ſhould be the 44ayor to whoſe Election the major Part of the 
City ſhould afſent. | 

The great Men going into the Church with the 4/dermen, perſwaded them to yield : 
upon which Hervey was declared Mayor before all the People. And thus were they in full 
Poſſeſſion of their Right, 1 E. 1. 

That this People who had the Right to carry Elections and other Matters in Guild- 
hall, or their Folkmote in the open Air, were the Freemen, appears by the Words of * goe. par. 54 
ſome of their Charters declaratory of their antient Right. Many of which are granted £.2.m.2. par.2; 
to the Citizens, which the Charter paſs'd in Pariiameat 1 E. 3. explains, of Freemen + Er non fin 
of the City ; where it provides, that they ſhall not be impleaded or troubled at the de cerco my- 
Exchequer, or eiſewhere, by Bill, except it be by thoſe things which touch the King fcrio, tun: 1n 


and his Seirs. And how careful the City has been to keep Foreigners from partaking OI 


in the Privileges of Freemen, appears from the A& of Common-Hall; returid under ye afſenſucoms - * 


the Common Seal into Parliament, * 12 E. 2. and there confirmed ; whereby it is pro- muricaris ci- 
vided, that if Foreigners be of any Myitery, they ſhall not be admitted into the Lij- vir. illius. 
berty of the City without Sureties of 1ix honeſt Men of the Myſtery, for their indemp- [| Kor, cart. & 
nifying the City : and if - they be of no 2yſtery, they ſhall not be admitted without," | - 27 Ow 
the 4//-nt of the Commonalty of the City. | * Ih. Er quod 
That the Frcemen of the Myſteries had their ſeveral Gilds or Halls, where the Society nullus nifi pet 
or Fraternity mer, not to mention more Authorities, appears by a Charter of || F. z. 5 incromit- 
reciting one of -E, 1. which recites H, 24s granting to the Weavers of London their a _ at" 
Gild, to hold in Zex4on, with all Liberties and Cuſtoms which they had in the time of gerio ; nifh fie 
Henry his Gransfather, which was H. 1. * and that no Man, unleſs by them, ſhould incor. gilda, 


within the City meddle with their Miniftry, unleſs he be in their Gi/d. + tw arch. th6- 
As therefore the Gild was that Company,or the Hal! where the ven of that Myſtery liv. de anciq. 
met; the Common Guild»all was where all the Myſteries or Companies met. | ieg.de A.1270; 


(2.) That whoſoever are lezally entituled to the Common Hall are entituled to all the 54 H 3- in Hu- 
Authority which the whole Body ever had,eſpeciaily in thoſe things wherein the preſent wt eas 
Polleflors exerciſe any Authority z though they are not the whole Body of Men who &c, : 
uſed to aſſemble, as long as they area large Part of that Body, may appear. * Rot. de 18 E; 

1, In that the Folkmote in the open Air, and that in Gwldhall, were antiently taken 1- 4 Grant of _ 
to be of the ſame Nature. Accordingly, I find + a Writ to the 1Zayor, Sheriffs, and * Mſſage pro- 7 
whole Commonalty of the City, . requiring them to ſwear Allegiance in their Huſtings, or EN GT 
at PauPs Croſs. tare Lond, 

2. Guilaball has, time out of mind, been the * Common-HAall of the Citizens; and the || In Arch. civ; 
Aſſemblies there have of all times, before || the firſt ſuppoſed Settlement of the Livery £12 Puncitorn, 


Common- Hail, and /ince Þ, been accounted the Aſſembly of all the Commonalty, as ſome pa oc T0 ; 


Entries have it ; of all the City, as others. ; De afſenſu tos 
And if the whole ©. ity can regularly at together, It is abſurd to imagine, that its tivs communi- 
Acts can be controled by a ſmall part of the Great Body. raris inGinald4 


3. The chief Power of making By-Laws for the Benefit of a City, or Burrough, is an be ag. 


Incident tc the havinga Gild, or Common- Hall. Ma nn 
Accordingly in the 7 Reign of #. 2. the Archbiſhop of Tork, by the Counſel of his ris, Ald. & tos 


Barons, granted to the Men of Beverlay in Yorkſhire - their Hanſe ; that there they may rjus Civitatis in 
treat of their Statutes for the Honour of God and St. John, and the Canons, and for the rom -- 
bettering the whole Town ; with the ſame kind of Liberty as they of York have in their ;,, Tur, ps. | 


Hanſe. R. n. 12, 
H. 2. || confirming this, grants to the Men of Beverlay free Burggpe. according to + Suam Hanfj- 
the free Laws and Cuſtoms of the Burgeſſes of York, and their Gild of Merchants. am, &c, 


So that Gild is the ſame with Hanſe ; and Hanſe, as Bertius * teils us, in the old Ger- l . —_— | 
ley* ; ] RP hag ” < ., © B-rtius de 
man Tongue iignifies 4 League or Council. According to this, in a Cafe which I ſhall (5,44.u Ger: 
have another Occaſion to mention, the turning out of the Council of the Citizens Was maniz, p. 256 
the turning out of the Gz1d, and that was plainly a Prsfranchiſement. F ce.!us & cons 
4 Such of the Commons as have from time to timeallembled in the Common-#all, OO you 
have, with others, been a true Common-Council of the City, and acted as ſuch fince ,c. x EE 


their Numbers have been reſtrained, as well as before. A 
| Ft 


( 20 ) | 
+ an, 1215, It muſt be obſerved, that the City had, or made, a Common-Council vefore any ſich 


179] _ Reftraint; which is plainly intimated in Magna Charta, | 17 of K. John + which men+ 
4 Vid. Dr. E's tioning a Common-Council of the Kingdom (whether only tor Aids belonging to Te- 


». App-ndix fo 


FE OL Compleat z;. nare of the Crown, or ſuch a Common--0uncit as the Cities, Boroughs and Villages 
ſtory. were at in Perſon or by Repreſentation, which D. | Brady at laſt yields, need not here 
* Rot. Clauſ. he determined) adds, In like manner let it be concerning the City of London, that is, that 
pk 3- the Cities Aids ſhall be taxed in its Common-Council. * Sutably to this, 11 A. 3. a Tal- 
: _— \:þ lage was aſſeſſed in the City, by the W ill of all the Barons or Citizens. . And thus 
Civ. f. 89, The Commonalty of London, in the time of + Eaw. 1. plead that the Citizens, and their 
temp. E. 1. Heirs and Succeſſors may, for the Neceſſity or Profit of the City, among themſelves, by 
þ Ror. cart. ghejy c9:3M08 Aſſent, aſleſs and raiſe Tallages without troubling the King. 
4 Joh. p. 2. So 1| [pſwich, not ro name other Burroughs, had its Common-Counctl of the Town, &c. 


Gſaich | And 25 H. 3. I find the Choice of Sheriffs in London by the Common Counſel] and .Aſ- 


Burgus, Quod ſent of the honeſt Men of the City. = 
lidem Burgen- The Huſtings | find to be the Tourt of theſe bone Men ; there they joined with the 
ſes noſtri per 1,,110r and Aldermen in the Grants of City-Land 3 were Judges at Trials, and Parties 
| ——00677%ee in the making By-Laws. Proſecutions for Offences againſt the Rights of the City 
ſuzeliganc,c. were in their Name: And Quo Warranto's upon ſuppoſed Abuſes of their Liberties 
Lib. Þ. f. 45- were brought againſt them : An therefore they not being repreſented by the Common- 
4, H. 3. _ Council, now uling that Name 3 thoſe two great Ornaments of their Profeſſion, the Jate 
CS: nd preſent Chief Fuſtices of the Common Plcas, maintained, with the Strength inſeparable 


Lib. d t- 
quis haſgs from their Arguments ; that no AC of the preſcat Common-Council could be a For- 


3E.1. feitureof the City-Charter. . 
Veniettibus Jndeed as the Clerks generally favoured the Prerogative, often exerciſed by the Chair, 
Maj. & Civivus ..:.1 he Advice of private Cabals ; I find a Mayor, 47 H. 3. blamed for making the - 


- —_—— Aldermen and great Men uſeleſs, while he did nothing without the 4ſext of the 


cita placiranda Commonalty. 
| Pervenienti- That ral ated as a Council, and: exerciſed a judicial Power at the Huſtings, after 
bus Majore & {har time, I might ſhew by numerous Inſtances, but ſhall here content my ſelf with 
© cio aq one, 3E. 1, * which was in the Judgment againſt Hervey above-mentioned ; who, 
placita quz in- gy he was wks pump = =_ «= eSevrny he was choſen Chief Magiſtrate, was 
coata fuerunt, {O0O0n OVETCOME WIL e INJECTION . we : . 
&c. Some time after his Mayoralty, the Mayor and Citizens baving met in Guildhall for 
CO trying Common Pleas ;, a Diſpute arofe before all the People berween Hervey and the 
> mapa then Mayor, and it ſeems Hervey's Party there was then the {trongelt ; for the Adayor 
 vare & obler- found himſelf obliged to withdraw, and make Complaint to the King. | 
vari facereom- The || next Day the Mayor and Citizens returning to Guildhall, to finiſh the Pleas de- 
yes afliſas fa- pending before them ;, a Roll was ſhewn, and read before all the Pcople, containing ſeveral 
ae _— notorious Articles of Hervey's Preſumptions z one of which was, that in the time of 
cretiores viros * his ayoralty he a&ted contrary to the Ordinances made by the Aldermen and dſcreet 
| civicaris, &c. Men of the City. © Another was, that he uſed the Common Seal, which was in his Cu- 
| + Conrra to- fgdy, without the Aſſent of the Aldermen [and others :] which others, as I could ſhew, 
| tam commu- © 15 be particularly choſen by the Common-Hall, for thar purpoſe. For theſe Offen- 
_ "pa ces, among others, -| againſt the whole Commonalty of the City, and contrary to his Oath, 
{ Era confilio he was judicially degraded from bis Aldermanſhip, and || for ever incapacitated to be of the 
Civiurn in per- Council of the Citizens : which was plainly a depriving him of his tormer Right of voting 
peru privat®s ; 11, G;}dball , and indeed a Disfranchiſement, as it turn'd him out of the G:1d. And thus I 
Rot. Cart. ,, £1d Privileges in Canterbury granted to all the Burgeſſes of the Grld of Merchants, 
2 Joh. m. 16. S »”S 
n. 44- 5. The preſent Poſſeſſion of the Common-Hall 1s or muſt be agreed to be a legal Poſ- 
+ Lane's Rep. ſeſſion + and therefore in all things which they have not parted with, the Polleſſors are 
f. 21. the legal Succeſſors to them who exerciſed Power in greater Numbers. 
_——— 5. "Even when thoſe Numbers could regularly meet, they were concluded by 
St.Bil. 19 E.2. ſuch a Number as came upon general Notice, though the Number which met were 
Rox. poves re- very ſmall ; according to the Reſolution, 33 Ez. -- in the Caſe of the Veſtry of St. Sq- 
memb. 10 {cclo gz; in Southwark. 
where Thomas p 2. l Though it may be proved that the great Barons in Parliament were anti- 
nds |< he ently only thoſe who held by Baronies, or were created in Parliament ; yet thoſe who 
1,5 13 Baror, have been made Peers by Patent or Writ, ſucceed to the ſame Juriſdiction, as they 
nor beld bis are poſſeſſed of the ſame Houſe which rhe Lords formerly had. _ . ; 
Land by BY, g_ A Corporation by one Name 1s entituled to the preſcriptional Rights which 


res , 2. 
ns, wh that City or Town had by another Name. 


an4 Sos had And thus it was held, that though the * Town of Colcheſter was incorporated by the 
ben ſpecialy Name of Bayliffs and Commonalty ; the Mayor and Commonalty might preſcribe to the 


| ſumnoned ©0 4 ntjent Cuſtoms of that Town. 
great many P r- 


lianents from the 3d of E.1, downwards, Vid. Rot. Clauſ. 23 E. 1. m. 9. dorſo 24 E. 1. m. 7. dorſo, &c, * Carter's Reports, f. 122, 
Tha: 


Ca} 


_ "That the Zivery-men have ſuch a Right to the Common-Hall, —_ by their long 


Poſſeſſion ; for which, according to the Reſolutions of Fudges before-mentioned, we 
are to preſume, that there had been the expreſs 4ſſent of the Body of Freemen, or 
of ſach of them as met upon a general Summons. 

If I ſhew an AQt of Common-Hall, as antient as the Time of E. 3. for the Myſte- 

rics to chuſe ſuch as ſhould repreſent the Commons, which I ſhall have Occaſion to 
ſhew under the next Head ; if we find that they had been repreſented in Common- 
Hall, by the Myſteries, before that Time, and downwards to this Day ; and no Act 
of Common-Council, or Common-Hall, will appear to have firſt ſettled the Right 
of Elections in the Zivery-men of the Myſteries ; then it will be evident, that tho 
Originally the 47yſteries might have been repreſented by ſuch as they ſhould chuſe, 
from time to time ; It 1s to be preſumed, that they agreed to be repreſented by the 
Livery-men, as a ſtanding Repreſentative. 

8 E. 2. above 30 Years before the Pretence to any AQ of Common-Council, or Com- 
mon-Hall, which may be thought to reſtrain the Freemen from the exercice of the 
Power originally veſted in them ; I find a Writ to prohibit the Multitude from meet- Ror. Clauf. 
ing to chuſe a Mayor, and Sheriffs, alledging, that ſuch EleQtions for Times paſt, us'd 8 E. 2. m. 3; 
to be made hy the more diſcreer Men of the City, eſpecially ſummon'd : But then, leſt this ©<9poribus 
ſpecial Summons ſhould ſeem at the Diſcretion of the 2ayor, and Aldermen, it forbids ©9998: 
all to meet, unleſs ſpecially ſummon'd, or [at the Time bound to come}. 

And a Proclamation which-was publiſh'd in the City, in purſuance of that Writ, in arch. Lib. 
ſays, That no Man, upon pain of Impriſonment, ſhall come to any Election, but Punrhorn. 7. 
Mayor, Sheriff, Alderman, and other good People of the chief of the Ciry, who by the 313: 4. 414. b. 
AMyFeries, are eſpecially ſummon'd to come thither ; or to whom it belongs to be there. — 

Theſe Repreſentatives of the Myſteries, according to what I have before obſerved te Citee quay: 
of the legal Poſſeſſion of the Common-Hall, are to be ſuppoſed to have been the Zivery- per miniſtrez 
men, and none others : but becauſe the Partiality of the Maſters and Wardens might 4 meſme la 
occalion the not ſummoning ſome of the Livery-men ; therefore there is Liberty left meas. 

- , clpect- 
tor them who had Right, to come, though not ſummoned. almene fone 

That they and none others had this Right, will further appear when I come to fomons, && 
prove, that no Ac can be found, from whence their Right, excluſive of others, is or 
could be derived, or ſo much as occaſioned. 

3. That a Repreſentation of the Commons by the Myferies was ſettled in the Coun- 4 Repreſentati- 
cil-Chamber, with Authority to mike By-laws, before any Common-Council of the &s 6s ps 
preſent Form had any ſuch Authority ; And however, that the very Being of a Coun- 7, nag; 
cil of the preſent Form was ſoon taken away by A&t of Common-Hall; and a Repre- Chamber with 
_ by the Myſteries ſettled in their Places with greater Authority, will appear _— to 
very evidently. make By-laws. 

I muſt agree, that 20 E. 3. it was ordered by the Common-Hall, ©© That every Alder- Vid. 4 Pater 
« 741, at the holding of his Wardmote yearly, ſhould cauſe 8, 6 or 4 of the ableſt "ed, The 
<« and wiſeſt of his Hard to be choſen, to treat of the Afﬀairs concerning the Commonalty b7 bes _ 
« of the City. le& Sheriffs, 

But upon this it is obſervable. ec. citing the 

1. That though according to the Lord Coke the Wardmorte is of the Nature of an Boks in Gild- 
Hundred Court ; that is, in relation to the Diſtrits or Diviſions of the City, and Mil 20 E. 3. 
chiefly as to the Returns of Juries ; but in Relation to the preſent Debate, it is more This, according 
fully of the Nature of a Court Leet, where all Re/zants are obliged to attend, and upon ** = Reſtrence 
the Account of Reſiancy are to bear Offices; and contribute in ſeveral things together jj.” ng: 
with the Citizens, who in this Reſpe& are as the Barons or Free-Tenents of a A7annor. Lib. Dunchorn, 

Wherefore this Order does not reſtrain Foreigners from being Eledors, or elected. f.416.b.417.a, 
2. This is not ſaid to be appointed for the Common-Council of the City ; but in 
truth the Common-Hall, as they were before, then continued the only Common- 
Councall. | 
Nor, taking the Original Entry of that Order to import more than [Afairs], does 
the treating of [the Afﬀairs] concerning the Commonalty, in this Place imply more 
than ſuch Afairs as concern them, according to their Diviſions by Wards, in the Choice 
of Conſtables, or the like ; or the aſſeſſing of Aids and Tallages: for which Purpoſe 
I find certain Numbers in every Ward, appointed very antiently, before there is the 
leaſt Pretence of the Settlement of any other Common-Council beſides the Common» 
Hall. 
But it is far from appearing, that the Men of the Wards appointed to treat of Aﬀairs, 
20 E. 3. were to treat of ſuch as concerned the Commonalty, as divided or acting 
by Myſteries - Or, however, if the treating of Afﬀairs extends to all the Afﬀairs 
of the City ; it can here imply no more than treating of them by way of Advice, to 
that ſupreme Power in the City. which made them what they were,and diveſted it ſelf of 
£ | 


Ngo 


©£-BH 
no Authority : nor indeed could any form of Words have paſſed away the Authority 
of that, much leſs of ſucceeding Common- Halls. 

And it is certain, that antiently whatever Power the Commen-Hall placed elſewhere, 
they never thought it abridg'd their own Power : of which I ſhall give a conſiderable 
Inſtance. 

In Arch. civ. 21 E+ 1. The Commonalty of the City in their ſeveral Wards choſe their Alder- 
lib. C. f. 6. a. men freely and with full Conſent ; and preſented them to the Cuf/os then over them, in 
21 E.1. this form. | 

 < That all and ſingular the Things which the ſaid Aldermcn of their Cormſel and 
& Diſcretion, with the Cuſtos, and Superiour for the time being,ſhould make and ordaimto 
<« be firmly obſerved; for the Government of the City, and for keeping the King's 
<« Peace; and for [other Proviſions touching the Commonalty of the City, ] they will 
<* bold ratified and firm, without Challenge or Reclaim for the future to be made. And 
<« alſo every Ward choſe its Alderman, for whom as to his Deeds touching the City 
&« and Commonalty, and State of the ſame, they will anſwer. 

Notwithſtanding the Power ſo amply conferr'd upon thoſe Aldermen, they did not 

pretend to uſe the common Seal without the expreſs Conſent of thoſe who ſet them up, 

and could then pull them down at pleaſure, at leaſt at the Year's erd. That very 

tid. day after the Commons had preſented their Aldermen in Common- Hall, a Grant of 
City-Land paſs'd with the common Aſſent, and Conſent of all then preſent, 

And that the Common- Hall thought themſelves in full Poſſeſſion of their Power, not- 
withſtanding the Ordinance they had made 20 E. 3. for ſome to Treat abuurt their 
Afﬀeairs appears in that they being found uſeleſs, or too aſſuming ; the Mayer, Aldermen 

*,30r 44 E.2- and Commons,who ſeem to have turn'd them off * before ; within 23 or 24 Years after 
they had received them into their Service, and 23 or 29 Years after the City's Power 
+1n Arch. civ. of making By-Laws was firſt expreſly affirmed by Charter ; referring + to thet Grant, 

Lond. lib. Le- by common Aſſent, agree upon a method for putting it in Execution : but till then 
.gama 15. E.3. ſeem never to have exerciſed that Power otherwiſe than in Common-#4ll : Then the 

Mayor and Aldermen [by the Aſſent of all the Commons] Ordain, and firmly eftabliſh 
for ever, as the moſt convenient manner they could find, to debate of the Miſchiefs 
which had at that time been complained of ; and to eſchew all Suſpitions, and out- 
ragious Tumults, which often happen'd to great Aſſemblies, that every Year againſt 
the day that the new Mayor ſhall be ſworn, the Surveyors of every ſuffcient Myſtery 
© Fc iflicent of the City ſhall aſſemble the 2yſteries each by it ſelf, where they ſhall pleaſe; and 
certain Per- * they ſhall chuſe certain Perſons mm whom the Myſteries ſhall bold themſelves content, with 
ſons en qui whatever ſhall by the 24zyor, the Aldermen, and theſe choſen, be aſſented and ordained 
eux ils ſeten- jn the Guild-Hall ; and that theſe choſen and none others, be ſummon'd to the Ele&ion of 

1 content. 1£4yor,and Sheriffs ; and alſo at all times that any matter ſhall be touched at Guild-Hall, 

J for which they ought to aſſemble and take Counſel of the Commons, | 
Hence it appears 

1. That this Proviſion agrees with what was 8 E. 2. affirm®d to have been the 
Cuſtom then : vo that this was but in Affirmance of the Cuſtom. 

2, That the Commons in Perſon, or by Repreſentation, made a Council; or Counſel 
was to be taken of them ; which comes to the ſame thing. 

3- That whatever Repreſentation may have been at ſome times, by certain Num- 
bers out of the Wards, or any other way ; the ſettled Repreſentation was by the A1y- 
ſteries or Companies - and this amounted to a Repeal of all former As which might 
have placed this in others. | 

4. That they who were entituled to the Common-Hall for EleCtions, were to the 
Council-Chamber for making By-Laws. 

tn Arch. civo Thus it continued 50 E. 3. when the Commons having by their Common Sergeant 
L. lib. H. f.45- complain'd, that the Aayors us'd to call together ſuch mean People as depended upon 
50E.3. Ward them, and to pretend that what was done at ſuch Meetings was with the Aſſent of the 
Es Commons : the Mayor, by Advice of ſeveral principal Citizens, ſummon'd the 14y- 

ſteries, according to the Order of 43 or 44 E. 3. They meeting in great Numbers, 
the like Order as the former, and with the like Recital, was made by the Mayor and 
Aldermen, with the Aſſent of all the Commonalty. 

Indeed, they particularly provide, that at their Aſſemblies to treat and conſult of 
the common. Buſineſs of the City, no Action ſhall be try'd before them, if it does not 
touch at leaſt an entire Ward, or a whole Myſtery. 

And they reſtrain the Myſteries to a certain number of Repreſentatives, providing 
that the greater Myſteries ſhall not ſend more than /zx, the leſs than four, and the 


leaſt but two - But this was looked upon as too great a Reſtraint of Common-Right ; and 
therefore was never followed. | 


A 


(23) 

A* Counc#] being holden in the City 9 RK. 2. about the Caſe of one Fobx of Northamp- * tn arch. civ 
ton, there met 13 of the Ward of Cordwayner-ſtreet. L.1i>. H. f.198% 

And 1 find it upon - Record, to have been one of the Articles in an Appeal brought + ſoe-in1 
againſt him, that againſt the meeting of every Common-Council in his Mayoralty, he {1 mn — 
cauſed a Man or two that for that Year was choſen to be in the Common-Conuncil of the OT 
Crafts which held with him, to meet ata Tavern to prepare Matters for their carry- 
ing his Deſigns with one Voice at the Common-Council. And that in an Aſſembly at 
Goldſmiths Hall he cauſed Perſons of divers Crafts more than were enter'd tor the 
Common-Council, to be || called at the day of EleCtion into the Common-Council, to || Cleped. 
help his Election. Which not only ſhews that the Common-Council at that time 
was, as it is elſewhere call'd in thoſe Articles, the Common-Council of Crafts; but 
that they who made the Elections in Common-Hall made Ordinances in the Council- 

Chamber (tho as it will appear they were to be ratified in Common-Hall, or elſe had 
no force :) And that they were not confin'd to a certain number according to the 
Ordinance 50 E 3. or that 7 R. 2, which . I ſhall ſoon conlider. And argues ſtrongly 
that thoſe who were then brought upon the Zivery, tho not before return d, were - 
held to have Right to be at the Eleftions, and Common-Counctls. - 

And it appears by moſt Entries concerning Elections from thoſe times downwards 
to the preſent time ; that tho Orders have been made to keep ſome Elections within the 
Counctl-Chamber ;, thoſe Orders have been look?d on as abſolutely void, and the Elect:i- 
ons have been made by great multitudes, or the immenſe Community, as otten itiled : 
nor has the Common-Counctil aſſembled in the Council-Chamber kept within the number 
appointed by former Ordinances. ; 

But it is obſervable, that in Z#. 6th's time the Common-Council is called Commune 19%? Foſter, 
Concilium Miniſtratrum, that is, of thoſe who exerciſed the Miniſteries or Myſteries, ,. '. *: Es 
as a Trade is calld in #. 24s Charter to the Weavers Company. Þ I PE a 

And it will appear by the By-Laws 7 and 15 E. 4. that the Common-Council then con- py p $5 . 
ſiſted of the Myſteries z that is, as the Ordinance 15 E. 4. explains it, the Live- ; 
ry-Men of the Myſteries. as 45. 

And 6 H.7. I find the Common-Counci] called the Common-Council of the Wardens, 5 - 
and other honeſt Men of all the Myſerres. = Alc, 

According to which Inſtances it ſeems the Council appointed 7 R. 2. was very thort- G4. 
liv'd : and the preſent Common-Council muſt date it ſelf from after the 6th H. 7. ra” ot 

4. But whoſoever are entituled to the Council-Chamber ; that the Council there is a Fu-0 num: «. 
meer Creature of the Common-Hall, and in the nature of a Committee entruited with > 4010s 
- the diſpatch of ſome things, and the preparing others in Eaſe of the Common-Hall ; and 7, __ 
that they cannot deprive the Common-Hall of any Right ; may appear beyond Contra- coun! :: c,,.. 
diction, if we conlider, | tare of the Conc. 

1. The only Foundation upon which the preſent Common-Council now ſtands. mon- Ha, 

2, The nature of the Power of making By-Laws; and ſome particular Evidences 
that that Power is ſubje& to the Controll of the Common-#Aall. EE 

(1.) Some have ſuppoſed the preſent Common-Council to have had its Eſtabliſh- Dogs ED 
ment and Settlement 20 E. 3. the contrary of which has appeared. But the true comms... 
Foundation of ſuch a ſort of Eſtabliſhment as it has, was the A& of Common-#7all, Council. 

7 R.2. in the infamous Mayoralty of Brember, when John of Northampton before * '" Arch. civ, 
mentioned was ruined, for ſtanding up for the Rights of the City; in which he was -% Ks j 252, 


A 
—_ 


* afterwards juſtified by Act of Parliament. Whereupon all the Ordinances made +'Þ. 300.2 
againſt him in the City were repealed by -+ the then Common-Council. TY ate: 
The A& which gives ſome ſort of Settlement to this Common-Council is as follows. Io Arch. civ, 
© On Friday next before the Feaſt of the Purification of the bleſſed Yirgm Mary, 11Þ- H. f. 173, 
« in the 7th Year of the Reign of King Richard II. in the Preſence of the Mayor, Cath 
& Aldermen, and the immenſe Community || of the honeſt and diſcreet Men of the ſaid _cmmuniratis; 
« City, in Guildhall, for diverſe Affairs touching the ſaid City aſſembled; the under- proborum,gc. 
« written * Petitions by the honeſt Men of the City before, by the Mayor, Aldermen , ** ior. Petitions, 
«& and Commonalty, choſen and aſſign'd # to ordain with mature Deliberation, how f ay" 
« Judgments in times paſt in the Common-Council of the ſaid City given and made Fj % Orighual 
« were made by Noiſe more than by Reaſon, and ſometimes by Men leſs ſufficient ad ordinan- 
<« deputed to the ſaid Common-Counctl - for the taking which away, the ſaid honeſt dum cum ma- 
&© Men, in the ſaid Aſſembly, with full Deliberation ordained the ſaid underwritten 74 delive- 
& Ordinances, and caus'd them to be read in form following, meds one 
« || For as much as by Complaint of many honeſt Men of the Town, made to the cempore pre- 
& Mayor that now is, how divers times in the Counſeils uſed within the Hall and Cham- terico in Coms 
& bers of the Guybalde, great Rumour and Peril had been perceived, as well by gre.zt muni C-ncilio 
« Aſſemblies, as often by inſufficient Perſons deputed to the ſaid Counſeils ;, ſeeing that _—— b. _ 


« oftentimes the Judgments of the ſaid Counſeils were more by Clamour than by |*p.. aye 
*© Reaſon, que, &c. 


(24) 
<« Reaſon, to the great Diſturbance of the Peace, and Quiet between the People for 
© times paſsd, and more likely to be in time to come, if Remedy be not provided. 

** Whereupon, the Mayor, with the Aldermen, and the good Commons, choſe certain 

Note, Ti.ey ch0- © Perſons thereupon by Deliberation to advs/e them, how ſuch Rumour and Peril might 

= " Hap 44" © be eſchewed and remedied : Which Perſons being divers days aſſembled upon the Mat- 

ermen 3 © ter aforeſaid, have [by rheir Advice] ordain'd, for remedying ſuch Perils, the Arti- 

Commons. ©* cles after-written. Jf thi pleaſe the Mayor, and the other good Men of the Town, to try 
&« for a time, to ſuch intent, that sf Good and Peace be found in ſuch Counſels by the Ordi- 


Note, A proba- << nances after-written, in the Name of God let them be confirmed and if the contrary, 


tiozry Order. © 35 God forbid, that this may in time be amended, for the common Good of all the Town. 

« For the continuing a Common-Conncilof the Town by ſufficient Perſons, as well of Sub- 
Note, The 41- © ſtance as Senſe, let it be Ordained; © That every Year on the Day of St. Gregory, when 
dermen uſed to be © the Aldermen are eltabliſhed for the Year enſuing, let them be firmly charged 15 Days 
choſen anuually. © after the ſaid Day, to go to aſlemble their Wards; and by good Deliberation, charge 

« them to chuſe Four of the moſt ſufficient Perſons that are in their Ward, without re- 

& pard tothe State which they bore before, to be of the Common-Counctl the Year enſu- 
vid. The reft in © ing : And the Names of the ſaid Four to preſent to the 2ayor for the time being z 
the Ri;bt of the ** which Perſons ſhall be accepted by the Mayor, and commanded to take their Oath as 
Common: Halt, « js comprized in Writing heretofore made. Provided always, that the Mayor for the 
_—_ « time being ſhall not receive throughout the Town, of any Mdyftery, for the Common- 


« Coeancsl more than Eight Perſons of a Myſtery - Altho it happen that more than Eight - 


& of one Myſtery be preſented and choſen, &c. 

Which Ordinance was approved, and confirmed to endure for ever. 

Here it 1s obſervable, | | : 

1. That at the time of this Common- Hall, there was ho ſtanding Common-Conncs! other 
than the Commer Zall, all others being diſcontinued z and that betore that time, the Com. 
mon-Conncil fi\:d both the Hall and Chambers belonging to it : And Matters were car- 
ried as the noiie was communicated, from one place to the other. 

2. That the Perſons who are ſaid to have made the Ordinance were only a Committee, 
appointed and choſen by the Mayor, Aldermen, and Commons, for that ſingle Purpoſe, 
and for that Time only. | 

3- They ſuppogd Themſelves, and all Common-Councils for the future, according to 
the Proviion thee mad?, to have no farther Power, than to prepare Matters for the Com- 
mon- Ha j, «i'd propound them for their Far. E (- 

4. They 00 n0* propound the Conſtitution of that Common-Council as an abſolute 
Form ; but that it may continue as long as It proves convenient, and that it may be try'd 
for a time. 

5- Th-refore the Eſtabliſhment, 2ccording to the very Words, as well as the Nature 
of the thirg, is of no farther force than as a probationary Order ; to be obſerved only 
tiil che Common- Hall ſhould think fic to ſet it aſide. 

6. As they who propound this Ordinance, in relation to that Body of which they were 
part, were Inferiours, and therefore Petitioners, to theiBody aſſembled in Common. Hal ; 
they ſer a good Example to all future Common-Councils, 

But that the Common- Hall has not thought it ſelf bound always ſince that At of Com- 
mon-Hal}, which ratified the Ordinance above, to keep to that Form of Common-Coun- 
cil there appointed, we may gather from the Entrics, which argue Repreſentations at 
Councils after that, by the Myſteries. *Tis certain, the Nnmber of Common-Conncil. men 
appointed 7 R. 2. was never kept to; no not the very next Year : For then, as has be- 

| Ror.Par.21#75 fore appeared in the Caſe of Fohn of Northampton, the Repreſentation was by che Myſte- 
; | whey ries, and ſent from the ſeveral Halls. And in the Year afcer that, there were in the 
os thre. Council-Chamber, 13 of Cordwayner-Street 3 that 1s, as 1 ſhould think, Cordwayner”s 
(a) Vid, Rot. Myſtery. And it is certain, Companies uſed antiently to keep together within the ſame 
Par. 12 E. 2. Streets, or Diſtrifts. And ſome Wards to this very day retain the Names of the Com- 
R.ge Oe Aung panies, or Gwilds, which liv?d there ; as the laſt above-named, Caralewick-Ward and the 
 focierace Vintry. And Cornbil-Ward, as I take it, was from the Gd ſettled there. Nor can I omit.. 
Gardarum de the Obſervation, that in ſome (4a) Records 1 find Ward and Gild, or Company, ſynony- 


Florenria. MmOous. | 


Of the Nature of 2. Having trac'd this Common-Council to its weak and infant State, we may confi- 
By-Laws, asd der it as polleſſed of a Power of making By-Laws: But then we muſt obſerve, that this 
- x ge will bear no Compariſon to the Poſſeflion which the Livery-men have of the Common. 
recetomabe'en, all which has been excluſive of all others. Whereas all the Poſſeſſion which the 
preſent Common-Conncil have had of the Council-Chamber, has been only as a Committee 
entruſted by a greater Court, having Continuance, and aCting with Supream Ay- 


-thority. 
| Beſides, 


(25) 


Beſides, it has been reſolved by the Fudges, © That a By-Law to make a Monopoly, Moor's Azp. 
« and a Preſcription of ſach a Nature, to induce a ſole Trade or Traffi.k to a Com- { 575 © $91 


« pany or Perſon, and to exclude all others, is againſt Law. 

Which is eaſily applicable to the Common-Comncil*s engroſſing the Power of the Com- 
mon-Hall. | 

It would be endleſs to heap Authorities which might be brought to evince, that the 
Commen-Council has no colour of Pretence to make By- Laws, of ſuch a Nature as they now 
infilt upon. | 

But Leanne paſs by the Reſolution in the Caſe of the Chamberlain of London, in an 
Action brought by him for a Penalty raiſed by a By- Law. 

« All ſuch Ordinances, Conſtitutions, or By- Laws, are allowed by the Law, as are 
© made for the true and due Execution of the Laws or Statutes of the Realm ; or for 
& the good Government and Order of the Body-corporate : And all others which are con- 
& trary, or repugnant to the Laws or Statutes of the Realm, are void and of no effect. 

To apply this to the Caſe in Queſtion ; for the Commen-Comnncil to vacate an Eleftion 
made in Common- Hall, or to exempt any Perſon from being choſen, is not for the god Go- 
vernment and Order of the Body-corporate ;, and beſides, is directly comrary or repugnant to 
the Laws and Sratvtes of the Realm, which have fixed the Election of any ſufficient Citi- 
zen in the Livery Common-Hal, and have provided it with Authority to oblige them 
to hold : And therefore any By-Law made in the Common-Council contrary to this Right, 
is void. 

Nay, and thus they themſelves have judg'd but lately in the like Caſe. 

In the Mayoralty ot Sir Fobr Fleet, he acquainted the Common-Courcil, that 4o or 50 
foreign Merchanrs would pay 400 }. a-piece to the uſe of the Orphans, if they might be 
admitted to the Freedom of the City, and have an Act of Common-Council to exempr *em 
from bearing charceable Offices. . # 

After ſeveral long Debares, this Project, though of apparent Advantage to the City, 
was laid alide 3 the Cyummon-Council declaring it was not in their Power, to reſtrain the 
Riz bt of the Common- Hall to choſe any ſufficient Citizen. 

The Opinion of the Learned Judg Bratton, is very applicable to this Matter 3 where 
ſpeaking oi the Erglith Laws, he ſays; 


5 Rep. f. 63+ 


Anno 1693» 


* Which lince they were approved by the Conſent of thoſe who uſe them, and con- p,agon, ti. x, 
« firm:d by the Oaths of Kings, caimor be changed or deſtroyed, without the commen ;,2.Temp.H.3» 


& Conſent, and Counſel, of thoſe by whoſe Connſel, and Conſent, they were proumulgcd. 
« But they may be chanxed tor the better ; becauſe that is not deſtroyed which is made 
© berter. 

With ſuch a Limir-tion we may allow the Common-Council to at for the Eaſe of the 
Common Hall, in relation to Times, Places, and other Circumſtances; for the better Exe- 
cution of the Laws and Cuitoms of the City. | 

But that the Power of making By-Laws, exerciſed by the Common-Council, is con- 
trolable by the Common-Hall, will, belides what L have already obſerved, appear by 
the Charter 15 E. 3. which is the only Charter expreſly affirming the City's Power of 
king By Laws. 

« Moreover, we have granted, that if any Cuſtoms in the City of London, [newly ari- 
&« ſing] where a Remedy was not before ordain'd [want Amendment] the ſaid Mayor 
« and Aldermen, and th.ir Heirs and Succeflors {with rhe Aﬀent of the Commonalty of the 
« ſame Clcy] remedy convenient, conſo-ant to good Faith and Manners, for the com- 
« mon Utility of the Cirizens of the ſaid Ciry, and other our Liege People flocking to the 
« ſame, may apply and ordain, as often, and when it ſhall ſeem expedient to em. Provided 
« nevertheleſs, That ſuch kind of Ordinance be of Utility to us, and our People, and con- 
& ſonant to good Faith, and Reaſon as aboveſaid. 

According to this Charter, Fr 

1, The Power of making By-Laws relates to Amendments for the common Utility of 
the Citizens. | 

2. Thoſe Amendments cannot ſap, or weaken any antient Conſtitution or Cuſtom. 

3. They are to bz made with the ſent of the Commonalty of the City. 

Neither of which can be pretended in the Matter in queſtion : And fince, as is ſaid in 


_ the Chamberlain's Caſe, © Corporations cannot make Ordinances or Conſtitutions with- 


<« out Cuſtom or the King's Charter, unleſs for things which concern the Publick Good, 
& as Reparations of. Churches, or High-ways, and the like; but the Power now 
claimed, 1s neither of that Kind, nor is there Legal Cuſtom or Conſent or Charter for it : 
I need raile no Conſequence upon it. ; | 
To conclude this Point; if this Common-Hall legally ſucceeds the Common-Hall 
which appointed this Committee ; and the Committee may be ſet aſide at the Pleaſure 


of the Common-Hall ; if ſince the _ this Committee, and that of lzce days, the 


Mayor, 


Vid. By Inſp. 
Ma- ko. Cart. : Re2. 
M. 31, n, 22s 


s Rep. ſup, 


(26) 
Mayor, - Aldermen, and Commen-Council, have aCted together as one Court : If farther, as 
in the Caſe of Kewler, before-mentioned ; they have ated with a Superior Authority in 
thoſe very things, wherein the 4:ayor, Aldermen, and Common-Conncil, have exerciſed Au- 
thority by themſelves; if moſt of theſe Premiſes hold, eſpecially if all do; there can be 
no Queſtion bur By- Laws, and other AQts of the Common-Council, are controlable by the 
Common-Hall : and rhen it would be very ſtrange to imagine that it ſhovld”be in the 
Power of the Common-Council to take away, or abridg, any Right of its Superior 
from whence itcame, and in which it is contain'd, ; 
I ſhall not ſo much queſtion the Judgment or Memory of my Readers, as to re- 
peat the Proofs of every one of theſe Premiſes. 
But I would deſire *em to remember the Inſtances of Disfranchiſements by Common- 
Hall, before any ſtanding Rule for 'em. This Power, I muſt confeſs, the Common- 
Council have pretended to; and as if they not only had it, but had it without delega- 
tion, have fanſied they could delegate it to others. | | 
Fournal Cotes, Accordingly I find an AQ of Common-Council, impow*ring the Mayer and Alder- 
5 * dt men to Disfranchiſe, upon competent Proof by Oath, befere them , of any Citi- 
Franchiſes, and free Cuſtoms and Privileges of the ſame. 
Which would be a very dangerous Weapon in the Hands of Aldermen, who by 
Att of Parliament obtain'd by Surprize, and contrary to the Senſe of the City, de- 
clared more than once, and ratified by former Parliaments, have their Stations, in 
effect, for their Lives. | 
Baggs's Caſe, But as it appears by the Reſolution in Baggs's Caſe, the above-mention'd AQ of Com- 
He. Rep f.99+ mon-Council is void in Law; no ſuch Power having been derived to them by the ex- 
preſs words of any Charter, or Preſcription, | 
Yet this Power the Common-Hall undoubtedly has, and, I may fay, incommunicably, 
till that part of their Court, or the Committee from them, which ſits in the Coun- 
cil-Chamber, ſhall have legally poſſeſs'd themſelves of the Zall. 
I ſhall add but one Precedent, of many, where the Mayor, Aldermen, Common- 
Council, and Commons, acted together as one Court, and true Common-Council of the 
City ; and that hnce the time that the preſent Commen-Council, and Livery Common= 
Hall, are ſuppos*d to have been ſetled. | 
* In Arch. Civ. A Aayor * dying in his Mayoralty, the Locum tenens, or Senior Alderman, with the 
Fournal Had- reſt of the Aldermen, appoint a Day for the. choice of a new Mayor ; and order the 
mm =o ex Servants of the Chamber to ſummon the immenſe Community of the City. 
«ng : 4 H.7. There met the || Common-Council, and the immenſe Multitude of Commoners, in their 
fC-mmune laſt Livery but one. 
confiltum ac Aylmer was there choſen Mayor, and ſworn before the Aldermen, and Commons. 
immenſa mul- Jn that Common-Hall they, after the Ele&iom was over, ated together as a Coun- 
58 "9-387 wg cil : For whereas the Mayor ſhould, as it ſeems, according to the uſual courſe in ſuch 
rulima Caſes, have been ſworn to the King the next Day ; The Aldermen, and Commons, 
ideraturi. for certain Reaſons moving them thereto, appointed a farther Day. 
Norte, This s That the Commons who did this were the Livery-men, appears by what immedi- 


not according to ately follows in the ſame Entry : Where it is ſaid, That the Aldermen conducted 


- wx; the new Mayor to the taking his Oath, in their Violet-colour'd Gowns, and the Com- 
mon in their laſt Livery. 
Communiarii $5- That there is no colour to believe, T hat the Common- Hall, as now: compos'd, re- 
in ulcim- libe- cejv*d its Being, or Authority, from ſuch a Common-Council as now acts, or from 
ES os. Oy thing but the general Conſent of the Free-men, expreſs'd in ſome At of Com- 
k w' 6,5 mon-Hall before the time of E. IV. or implied in the long ſubmiſſion of the reſt of 
Hall 4id :ot re- Che Free-men, before that time, may ſufficiently appear by what has been prov'd 
ceivt its Bring, under former Heads: And yet. if any A& or Acts of Common-Council, in the 
or A tho'lly, Reign of E. IV. were the occafion of EleQions having been reſtrain'd to the Zivery- 
gow. yy men, it may appear by what has been formerly ſhewn; That the ſubmiſſion of the 
ck of c0p Free-men, implied in the Cnſtom ever ſince that time, gave the only force to that 
afts, &c. Reſtriction ; that of it ſelf carrying no manner of Authority to diminiſh the Right 
of the Common- Hall. 

But any one, who remembers the Evidence that the Myſteries had Repreſenta- 
tives of their own, before the time of E. IV. and the Legal Preſumption, that 
thoſe Repreſentatives were the Livery-men, will be more fully ſatisfied, that they were 
ſo before the time of E. IV. when he obſerves the words of thoſe Orders, which 
are pretended to have given Being to the Livery Common-Hall, 

| The firſt Order is thus : 
Vindic.p.2.Li.l. © At a Common-Council holden on Wedneſday, in the 7th Year of the Reign of 
Young Mayor. © King Edward the Fourth, it was agreed by Fobn Toung Mayor, JohnNorman, -_ Al- 
*© dermen, 


zen's Treſpaſs, Act. Diſobedience, or Offence, againſt the City, and the Liberties, - 


If 


| TELE 
« dermen, and the Cominenalty of the City of Zondoh, (inter alia) That the Ele&ion 
<« of the Mayor and Sheriffs, ſhall hereafter be made [only by the Commion-(.ouncil:J 
 & The Maſter and Wardens of every Myſtery of the ſaid City coming in their Zive- 
Kyi; and by other honelt Men for that purpoſe ſpecially ſummoned. FR. 
1. It muſt be remember'd, That the Common-Council in Hen. the Sixth's time; was 
the Council of the 1yſeries ; and conſequently; unleſs an alteration can be ſhewn; 
muſt be thought to have continued ſo at the time 'of that Order, 7 E. IV. | 
2. This Repreſentation of the Commons being ſo large as has appear'd above; 
their Act is calld, The A# of the Commonalty of the City : And this we muſt ſuppoſe 
to have been made in Common-#Hall. ; 
| 3. None beſides the Maſters and Wardens are by this A& oblig'd to come in 
Liveries. _. | | 
4. Here is no reſtriction of EleQtions to the Ziveries ; but to the Common-Coun- 
cil : That is, as 1s there explained, the Maſters, and Wardens, and other honeſt Meri 
of the Myſteries, Tpecially ſummoned. _ | | 
To which ſpeciat Summons, as has been ſhewn before, the Zivery-men, and no others, 
were entituled. | : | | | | 
W herefore, this was no more than a repeating, or affirming, former Orders, of- 
ten occaſioned upon the breaking in of other Free-men, to the diſturbance of Ele- 
cons, before plac'd in the more diſcreet, which the Cuſtom, has interpreted to be 
the Lrivery-men : Who, according to this Ordinance with which the preſent Common- 
Council triumph, were the only Common-Council at that time. ; Eo 
And thus, as appears by the Entry before-cited, 6 Hen. VII. they continued after 
this Ordinance, and after the next, 15 E. [V. which has theſe words. _. $54 
« Then in the ſame Common-Council it is agreed, That the Maſter ard Wardens _ 
&« of the Myſteries of the City, in their Halls, or other Places of the City, fit and con- Vindic. p. 3. 
& yenient ; aſlociatirig to them the boneſt en of their Myſteries, being clothed in their Lib. Lf. 113+ 
&« Jaſt Livery, ſhall go together to the Gui/d-AHall of their City, for the EleQtion of 
&« Mayor, &c. And in their laſt Livery but one, to the ElefQtion of the Sheriffs of the: 
&« City, &'c. And that no others, befides:the hoteſt Aer of the Commion-Council of 
& the City, ſhall be preſent at the ſaid Elections. £0 CR 
All that this adds to the former Provilion, 7 E. IV. is only the requiring all the 
Livery-men, for diſtin&tion's ſake, to go in their Liveries, to prevent the interpoſition 
of others. Which was no reſtraintupon Perſons ; but a requiring the Perſons who 
came according to their former Right, to wear their proper Habit; to diſtinguiſh *em 
from others. Some may ſuppoſe, that this ſpeaks of honeſt den of the Common- 
Council, betides the honeſt Men of the Myſteries * Whereas the Common-Council is 
plainly here mentioned as exegetical, or explanatory, of the honeſt Men of the Myſte- 
ries : Thatis to ſay, ſuch honeſt Men of the Myſteries as are of the Common-Council, and 
no others, ſhall be preſent at the Elections : Which, as has appear'd, were, long before 
that Ordinance, the Zive-y-men only. If this and the other be not taken in this Senſe, 
then they neither confine the Election to Livery-men ; nor ſuppoſe the Zivery-men only, 
to have right tocome ; but allow any Commoner, who is choſen to the Common Council, 
to Vote at the Elections, tho? no Livery-man - Whereas they who would derive 
the Authority of the Common-Hall from thefe Ordinances, ſuppoſe, that they re- 


{train EleQions to the Livery-men only. | 


But, could it be imagin'd, that thoſe Ordinances, or either of them is, or are con- 
ceiv'd in terms importing a reſfriction of Ele&ions to the Livery-men; and that the 
Ordinances were made by a Common-Conxcil choſen by the Wards, vt appears by the 
Ordinance which lajd the moveable Foundation, upon which following Common-Councils 
of the Wards have huilt up themſelves ; beſides, other Evidences of the Superior Au- 
thority continuing in the Common-Hall, (the true Common-Council of the Ayſteries or 
Crafts, as it is called 8 R. II.) That the force of ſuch reſtraint could not proceed 
from the Authority of the Common-Council; but that ſubſequent Common-Halls not ha- 
ving thoughr -fit to alter this; and the generality of the Free-men having reſted con- 
tented with their Livery-men ; Such Sufferance and Conſent has made that become a - 
legal Settlement, which at firſt could be no. more than Matter of Advice. 

And, according to this, I find Writs from the Crown, and Acts of Common-Council, 
place the legaliry of ſuch Reſtrictions in the Cuſtom of the City. But I muſt ſub- 
mit to Conſideration, whether there is not .better ground to believe, That the Z:- 
very-men were the ſtanding Repreſentatives of the reſt of the Free-men,. before ever. 
ſuch a Council as now aQs had any ſetled Being ; or, at leaſt, before the time of 
E. IV. than there is to think, that the Words of either of the Ordinances of his 
time, ſo much as recommend any other deſignation of Ele&ors, than what Cuſtom, 
and conſequently the Conſent of the Free-men, had fetled before. * SS hy 


Vindic. Pp. 8 


_— 


Capurt legum 
& KRegni, 


Man choſen Sheriff is iſe we, 1 
other Exemption : Apd whatever Diſcharge or. Exeniption c 
the Party is nevertheleſs elegible, av if he or exemP#ted. 


arty is nevertheleſs legible ad never exem 1 ORE” BT YR Se} 
* This is made yer more evident, by comparing [the A& of Common-Council, 7 Car. 1. with former A9s: 
dithe A& of ro Bf 24 E.1N1. which was reinforC'd, 18 Hen. VIITE. and to' this ve-' 


ing; ſo it hasbeen after ; and fince the 
the Livery © oxm0% Hafl ro have been inftirured. - 

And the ſeeming Yraftice of later Days to rhe contrary, has: been of ſuch kind, as has been far from proving 
any Authoriry to | dag: wich A&s of Common-Council, for -che- diſcharging or exempting any one Perſon. The 
Diſcharge ari the (. omon- Hall's eng co a new Choice, bee. ; A 

Farcher yer, 1f either By-Laws or Cuſtom, of » have crept in to the ſeeming Diminurton of the x, 
the Elefors; as has appeared ; 'they would have becn void in Law, being contrary to their Common-Law Right 
deci red by Charters, and coofirmed by Ads of Parliament. - And whatever Force, Cuftom and By-L ws, .up- 
poſing chem clear, might have had againſt Rights fo eſtabli Hed, che AR of Reſtirurion, 2 W. & ». being made 
while PE Commons were 1n Poſleſſion of their Power, ro oblige chePerſon whom riiey had cholen ro hold, not- 

ding any precended Diſcharge z certainly wrought a Remicrer ro their ancient Righr, And this was re- 
micced and reſtored ro the Liviry-men. Eid 

Fmay add, thar by che expreſs Words of thar Srarute ir is enated, thar the ſeveral Companies, that is, the 
by Ee ( otrer nomed in the City- Fournals) ſhall have all their lawſwl Liberties; and particularly every Perſory 


admitted into the Freedoms or Liberties of the Compazie;, ſhall enjoy the Rights and Priuileges of a Freeman, and. 


very-man. | : 
| Which confirms the Livery-mez in the Poſſeſſion of the Commen- Hall, with all the Rights and Incidents be- 
longing to rhac Pollcffon. : | 

pw mane Feeney appotes that the Canay ws ſer aſide the Rights and Privileges of the Li- 
27 y-men, as they of che (ommon-Council are the City vx "24" 

If they were ſuch, rhe Reftirucion, 2 W.8&2f, s the Livery met) 
wichinhe City, tof the making By-Laws. | And Ih truth: rhe- Authoricy of makbiy Sp-Laws, at Comments 
aw, aud by Charcer, aighadl & with the whole Body of Freemen ; and has ielliyhecn regularly ex- 

" The Exer- ice ot this has by Cuſtom been confined ro Gaildball 3 and is now become Imnprat 

Of chis Common-Hall, ant the Auchoricy of this Court, the Lzvery-mer, wich the Mayeran 
full legal \Aifion, berotEinch &.Gpmnor Comeit as now atts had avy ſeries Being : nor has any AR 
Eouncal ſomuch- $ uccafiored hit Privileges of the Livery-men, much leſs has ir creare:' them. 

Bur, accur-i:.g to he Preſumprion of Law, they have hid an unnercup:ed Poſſeſſion from before 8 EF. 2. 
nor does it appea: that any Man can "ave . ny Votre among them, otherwi:e than 45 a Livery-man, ; the Right of 
Co in the Common- Hall being iectieu in the Livery-mesz who have been, and yet are the true Common-Countil 

ity. N 
_ Ontheother fide, that which now obtains the Name of the Common-Council, has been from its ſeveral Inſtiru- 
rions, an yer is, a mere Creature of the Common- Hall, and dependenr upon its rleaſure : ar the mott js tur-ſof 
the N cue of a Committee, and has no greater or higher Re:ation than of a Partto the whole : and whether ic a&s 
by it teli, or in Conjun{ion with-the greater Body ; muſt be concluded by rhe Majority. 


_ To cloſe this Argument, which may feem tedious to many; and, yet poſſibly, 
IS no more labour*d than the ſtrength of Prepolleſſion requires; 1 may well ſay, with 
the Findicator , While ſome ſtrive to make Breaches, my buſineſs at be to promote 


_ Feace. F 


- But it muſt be conſider'd, That Men have very different Notions of Peace. 

"When our Governors, in Church and State, valued themſelves upon the Peacefulneſs of 
former Reigns; many, who now would have the Commons of the City of London to 
ſacrifice their Right, to the quieting this Controverſie, were thought properly to 
have applied that old Sarcaſm ; © They make Solitude, and -call it Peace. 

For my part, I always thonght the aſſerting and adhering to the Fundamental Con- 
fiitution of the Great Community in the firſt place; and next of the-City of London, 
which, according to the Confeſſor*s Law, is the Head of the Great Body, to be the beſt 
mezns to ſecure ſuch a Peace, as Enghſh Men may rejoice to tranſmit to Poſterity, 
And I cannot but hope, That both Sides may receive this my ſincere Endeavour. as 
a ſcaſonable Peace-Offermg. ; 


FINIS. 
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2d thiffion < adpes, cired.onthe other fide, and more particulzrlyy/ 
ing-e0- zhar very. AR "of Conmen-Comcil, + Car. 1- oh which rhe” Yindicator relies, no, 
eiſchargeable, unleſs for wenr of ſufficieficy in Eſtare : Nor is there any: ground for - 
ee given by any beſides the Common. Hull 
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